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CURRENT TOPICS. 


The Supreme Court of Pennsylvania, in 
Bletz v. Columbia National Bank, 35 Leg. Int. 
292, hold that a state court has jurisdiction of 
a suit against a national bank, under the act 
of June 3, 1874, to recover double the amount 
of interest unlawfully taken by it, An ex- 
haustive opinion was filed by Acnew, C. J., 
in which he introduces the discussion of the 
question in these words: ‘‘The question is 
most important to the people, who are citizens 
alike under both state and national govern- 
ments, for if they are driven into the federal 
courts, the evil will be a monstrous one. The 
national banks are intended to do the business 
of the country in the midst of the people, just 
as others lending money and discounting 
paper do, whose places they have filled every- 
where. They can sue and be sued in the state 
courts on all business done by them, secure 
themselves and purchase under state laws for 
the sale of property, and enjoy the advantage 
of state laws as fully as our own citizens. 
Therefore, unless the federal jurisdiction is 
exclusive, it is clear that even in a doubtful 
case our decision should be favorable to our 
own jurisdiction, leaving the doubt to be 
solved by the federal judiciary; for if our 
judgment be against it, the citizen has 
no appeal to the federal courts. If, how- 
ever, the federal jurisdiction be clearly ex- 
clusive, it is our duty so to declare.’’ The 
question is one of considerable interest, 
having been decided in a different way in 
other states. The Supreme Court of Illi- 
nois, in Missouri River Telegraph Co. v. First 
Nat. Bk. of Sioux City, 74 Ill. 217; the Court 
of Appeals of Kentucky, in Newell v. Nat. 
Bk. of Somerset, 12 Bush. 57, and the Su- 
preme Court of Connecticut in State v. Fuller, 
34 Conn. 280, have decided against the 
jurisdiction of the state courts; while the 
Court of Appeals of Maryland, in Ordway v. 
Cent. Nat. Bk. of Baltimore, 5 Cent. L. J. 84, 
have ruled in accordance with the Pennsylvania 
case. For the other cases on the point, the 
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reader ‘is referred to Mr. Bump’s note to the 
Maryland case, 5 Cent. L. J. 87. 





The common law of England as to ancient 
lights is held by the Court of Appeals of Ken- 
tucky in the recent case of Ray v. Sweeney, 
never to have been in force in Kentucky. 
Corer J. says: ‘*The Supreme Court of New 
York, in Parker v. Foote, 19 Wend, 309, said 
it would be difficult to prove that the rule re- 
specting ancient lights was known to the com- 
mon law of England previous to April 19, 
1775: ‘There were,’ said Bronson J., ‘two 
nisi prius decisions at an earlier day (Lewis 
v. Price in 1761, and Dungall v. Wilson in 
1753), but the doctrine was not sanctioned in 
Westminster Hall until 1786, when the case 
of Darwin v. Upton was decided by the K. 
B. 2 Saund. 175, note 2. This was clearly 
a departure from the old law. Bury v. Pope, 
Cro. Eliz. 118.’ Washburn, in his treatise 
on the law of Easements, 576, referring to the 
case of Parker v. Foote, and the foregoing re- 
marks of Bronson, J., says that ‘in Cathrop’s 
Reports, published in 1661, it is shown that by 
the custom of London one might not erect a new 
house upon a vacant lot so as to obscure the 
windows of an ancient house, for the ancient 
house had, by the enjoyment, acquired an 
easement of light by prescription.’ This dis- 
covery of the iearned author does not militate 
against the conclusion reached by the New 
York court; but that he found no other case 
than that cited very strongly confirms the 
truth of what the court said. It was only the 
common law of a general nature, and not 
local to the kingdom of Great Britain, that 
was declared by legislative authority to be 
in force, either in New York, Virginia, or 
Kentucky ; or, indeed, in any of the states of 
the Union; and as the case in Calthrop, and 
the only one prior in date to 1761, cited by 
Washburn, and presumably the only one to 
be found in any English book of reports of 
older date, was based on a local custom in the 
city of London, we hazard nothing in follow- 
ing the Supreme Court of New York in hold- 
ing that the English common law respecting 
ancient lights never had an existence in this 
state. The same doctrine has been held in 
Massachusetts, South Carolina, Maine, Mary- 
jand, Pennsylvania, Alabama, West Virginia, 
Iowa, Ohio, Vermont, and Connecticut, while 
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in Illinois, New Jersey, and Louisiana the 
English doctrine prevails.’’ That the learned 
judge is in error in regard to the law of Illi- 
nois and Louisiana, as to ancient lights, see 
5 Cent. L. J. 113, 165. 


-_ 





In Matheas v. Sellers, recently before the 
Supreme Court of Pennsylvania and reported, 
5 W. N. 518, the plaintiff agreed with the de- 
fendant to furnish him with tobacco at certain 
prices, which was to be worked up by the lat- 
ter into cigars, the plaintiff advancing stamps 
and wages as the work was done and the cigars 
delivered. After the defendant had manu- 
factured a portion of the tobacco, an agree- 
ment, it was alleged, was entered into under 
which the plaintiff was to take the cigars away 
when stamped, and providing for a final settle- 
ment. In an action of replevin for the unde- 
livered cigars the plaintiff insisted that by the 
latter agreement the defendant had waived his 
right to retain the cigars as security for the 
balance due for their manufacture. The court 
held that an intention to waive the lien might 
be inferred from the agreement. It has long 
been a settled rule of the common law that 
goods deposited with a tradesman or artisan 
for manufacture or repair are subject for the 
work done on them to a specific lien. Thus 
a tailor who has made a suit of garments out 
of the cloth delivered to him, is not bound to 
deliver the suit to his employer until he is 
paid for his services. Neither is a ship carp- 
enter bound to restore the ship which he has 
repaired ; nor a jeweller the gem which he has 
set, or the seal which he has engraved ; nor an 
agister the horse which he has taken on hire, 
until their respective compensations are paid. 
Story on Bailments, § 440, and the cases there 
cited. Though the right of lien probably 
originated in those cases in which there was 
an obligation, arising out of the public em- 
ployment, to receive the goods, it is not now 
confined to that class of persons; a particular 
lien is given by the common law to any one 
who takes property in the way of his trade or 
occupation, to bestow labor and expense upon 
it. And it exists equally whether there be an 
agreement to pay a stipulated price, or only 
an implied contract to pay a reasonable price. 
2 Kent’s Com. 635. It was said by Hotroyp, 
J.,in Crawshay v. Homfray, 4 Barn. and Ald. 
50, that the principle laid down in Chase v. 





Westmore, 5 Maule & Sel. 180, where all the 
cases came under the consideration of the 
court, was this; that a special agreement did 
not of itself destroy the right to retain, but 
that it did so only where it contained some 
special term inconsistent with that right. In 
2 Selwyn’s Nisi Prius, 540, the rule is stated 
to be that the right of detaining a thing until 
the money due upon it be paid, may be waived 
by a special agreement as to the time or mode 
of payment, but not merely by an agreement 
for the payment of a fixed sum. See also Mc- 
Intyre v. Carver, 2 W. & S. 392; Pierce v. 
Sweet, 9 Casey, 151; Macky v. Dillenger, 23 
Sm. 85. 








APPLICATION TO NEW USE. 


It is one of the fundamental principles of 
patent law, that the mere application of an old 
thing to a new use without any other invention, 
is not a patentable contrivance. Justice 
Story used the following illustrations of this 
principle: ‘* No patent can be obtained for 
either the new application, or for the appara- 
tus or machine. A coffee-mill applied for the 
first time to grind oats, or corn, or mustard, 
would not give a title to a patent for the ma- 
chine. A cotton gin applied without altera- 
tion to clean hemp, would not give title to a 
patent for the gin as new. A loom to weave 
cotton yarn would not, if unaltered, become 
a patentable machine as a new invention, by 
first applying it to weave woolen yarn. A 
steam engine, if ordinarily applied to turn a 
grist-mill, would not entitle a party to a patent 
to it if it were first applied by him to turn the 
main wheel of a cotton factory. A man who 
should, for the first time, card wool on a com- 
mon cotton carding machine, would find it 
difficult to establish an exclusive right to the 
use of it for such a purpose.’’ The principle 
will be better understood by an examination 
of the applications of it in the various cases. 

In Bean v. Smallwood, 2 Story, 408, the 
alleged invention consisted in making, in the 
manner of reclining, the back of the seat of a 
chair at any angle required by the lock-plates 
and notches in the hanging-plates which re- 
ceived them. It was proved that this appara- 
tus had been long in use, and applied, if not 
to chairs, at least in other machines of a sim- 
ilar nature. The patent was held to be void 
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because it was the mere application of an old 
invention to a new purpose. 

In Winans v. Boston and Providence Rail- 
road Company, 2 Story, 412, the alleged im- 
provement in railway carriages consisted in 
extending the axles each way outside of a 
pair of wheels far enough to form external 
gudgeons to receive the bearing-box of the 
load-body, and diminished with a view to 
lessen the resistance of friction as small as its 
situation with the use of the most favorable 
metal for wear will permit. This invention 
was shown to be well known before as applied 
to other carriages, and the patent was held to 
be void. 

In Le Roy v. Tatham, 14 How. 156, the in- 
ventor discovered that lead, when recently set 
and solid, but still under heat and extreme 
pressure in a close vessel, would reunite after 
a separation of its parts as completely as 
though it had not been divided, and proceeded 
to apply his discovery in the manufacture of 
lead pipe. The circuit court instructed the 
jury that the invention did not consist in the 
machinery, but in bringing a newly-discovered 
principle into practical application. The su- 
preme court reversed the judgment on this 
point, holding that the inventor had claimed 
the machinery as his invention in part, and 
that the application of that machinery to a 
new use, if the machinery was not new, was 
not patentable. In this case it will be ob- 
served that the invention consisted in the pro- 
cess of making lead pipe, and if the machinery 
was not new, a patent for the process would 
have been valid, but not a patent for the ma- 
chinery. 

In Phillips v. Page, 24 How. 164, the alleged 
invention in portable circular saw-mills con- 
sisted in the manner of affixing and guiding 
the circular saw by allowing end-play to its 
shaft, in combination with the means of guiding 
it by friction rollers embracing it near to its 
periphery, so as to leave its center entirely 
unchecked laterally. The inventor’s real de- 
sign was to make a portable circular saw-mill, 
adapted to the sawing of logs. It was proved 
that a similar machine had been used for saw- 
ing shingles from short blocks of timber, and 
sawing lath and blinds for windows. The pat- 
ent was held to be void, because it claimed 
merely the application of an old machine to a 
new use. In this case it will be observed that 
the real invention consisted in adapting the 





old machinery to sawing logs; and if he had 
claimed the improvements by which the adapt- 
ation was made, the patent would have been 
valid. 

In Tucker v. Spalding, 13 Wall. 453, the 
alleged invention consisted in the forming of 
recesses or sockets in saws or saw-plates for 
detachable or removable teeth or circular lines, 
and in combination with these recesses teeth 
having their base or bottom parts formed on 
circular lines. The defendant offered in evi- 
dence a patent of an apparatus for cutting 
tongues, grooves and mortices, which had 
cutters of the same general shape and form, 
including circular base attachable to a circular 
disk and removable as in the other, but at- 
tached by screws or nuts, and further offered 
to prove by experts that the process and re- 
sult of the two machines were the same. This 
evidence was rejected. The supreme court, 
in reversing the judgment, said in relation to 
this prior invention : ‘‘ But if what it actually 
did is in its nature the same as sawing, and its 
structure and action suggested to the mind of 
an ordinarily skilful mechanic this double use 
to which it could be adapted without material 
change, then such adaptation to the new use 
is not a new invention and is not patentable.’’ 

In Gallahue v. Butterfield, 6 Fish, 203; s. 
c. 10 Blatch, 232, the alleged invention in a 
pegging machine consisted in making the 
gauge against which the edge of the sole bore 
adjustable for the purpose of enabling the 
shoe to be so adjusted as to have two or more 
rows of pegs inserted therein. An adjustable 
gauge had been previously used in a hand 
machine, but the gauge in the alleged inven- 
tion was attached in a different way. The 
court said: ‘*But this construction of a 
gauge was not novel, and the circumstance 
that it was here applied to a pegging machine 
and guided the shoe so that any number of 
rows of pegs could be inserted does not make 
it patentable, except when used with other de- 
vices, so as to constitute either a new machine 
or a new and patentable combination. In such 
machine or combination it may be a part of 
the patentee’s invention, but the making of the 
gauge adjustable not being new the mere ap- 
plication of it to a new use is not separately 
and independently patentable.’’ 

In Northwestern Fire Extinguisiier Company 
v. Philadelphia Fire Extinguishing Com- 
pany, 6 O. G. 34, the object of the invention 
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was to render available for the extinguishment 
of fires carbonic acid gas and water in mechan- 
ical union with each other, and propelled by 
the elasticity of the gas. This was accomp- 
lished by means of a mechanical structure con- 
sisting of a strong metallic vessel containing a 
solution of an alkali in water. A plug or lid 
fitting into an opening in the top of this vessel, 
with which is combined a tube extending into 
the alkaline solution and containing an acid 
suitable for cooling carbonic acid gas, and pro- 
vided with a smaller tube or rod extending 
above the top and down to the bottom of the 
acid chamber, by lowering an orifice in the 
bottom of the acid-chamber, may be opened, 
and the acid and alkali be brought immediately 
into contact; a stop-cock to control the dis- 
charge of the contents of the strong vessel; a 
hose and nozzle to give direction to them, and 
handles or loops to facilitate the transporta- 
tion of the apparatus. Prior to the time of 
this invention a portable soda water fountain 
had been used. The essential elements of the 
apparatus were a strong metallic vessel of port- 
able dimensions to be filled with water, with an 
opening in its top; a plug to be screwed into 
this opening; another vessel inclosed within 
the strong one to contain diluted acid and con- 
nected with it by an exterior pipe which ex- 
tends into and to the bottom of it; a tube or 
smaller vessel for holding an alkali within the 
acid within the acid-chamber, with an open bot- 
tom, which is provided with a tight fitting lid 
attached to a rod extending up through the 
top of the vessel, by which the bottom can be 
opened and closed at pleasure, and a stop- 
cock to permit and direct the discharge of the 
contents of the strong vessel in a mingled 
stream of carbonic acid gas and water. The 
alleged invention was held to be merely an ap- 
plication of an old machine to a new use, and, 
therefore, not patentable. 

In Rice v. Heald, 13 Pac. L. R. 34, the al- 
leged invention consisted in an improvement in 
the furnace and boiler of threshing engines so 
that straw could be used as fuei and com- 
pletely consumed without any danger of chok- 
ing the grate bars. ‘There was evidence of a 
similar prior machine, but no proof was given 
that it had ever been used with straw. The 
jury were instructed that the use of an old 
machine for a new purpose was not a new in- 
vention. The court also said that ‘‘ no ma- 
chine can be an anticipation of the patented 





invention which could not be made to produce, 
without altering its construction, substantially 
the same results as were produced by the 
patented machine. Any prior machine which 
would not produce substantially the same re- 
sults as the one patented, could not be sub- 
stantially the same machine, no matter how 
nearly the prior machine might resemble the 
patented machine in its construction.’’ 

In Swift v. Whisen, 3 Fish, 343, s. c. 2 
Bond, 115, the alleged invention consisted in 
a machine for separating bran from flour. 
Proof was given of a prior smut machine. The 
court said: ‘If the smut machine, designed 
originally to separate smut from wheat, em- 
bodies the same principles as the patented 
machine, and can be changed without the ex- 
ercise of invention so as to produce all the use- 
ful results of the patented machine, the patent 
is void.’’ 

In Losh v. Hague, 1 Web. Pat. Cas. 202, 
the alleged invention consisted in a wheel for 
carriages to be used on railways. It was 
shown that a similar wheel had been previously 
used on trucks and other vehicles. This was 
held to be merely the application of an old con- 
trivance to an analogous purpose, and the 
patent was declared to be void. 

In Brunton v. Hawkes, 4 B. & Ald. 541, the 
alleged invention consisted in making the 
flukes of an anchor in one piece and introduc- 
ing the shank through a hole in the centre in- 
stead of welding the flukes to the shank as had 
been previously done. It was shown that 
hammers, pick-axes, mushroom and adze 
anchors had been previously constructed in 
the same way. The patent was held to be 
void. 

In Brook v. Aston, 8 E. & B. 478, the al- 
leged invention consisted in finishing yarns of 
wool or hair, and in the finishing of woven fab- 
rics or piece goods. It was proved that sim- 
ilar process and machinery had been previous- 
ly applied to dressing and finishing linen and 
cotton yarns or threads. It was held to be 
merely an application of old machinery in an 
old manner to an analogous substance, and the 
patent was declared void. 

In Horton v. Mabon, 12 C. B. N. S. 437; 
s. c. 16 C. B. N.S. 141, the alleged inven- 
tion consisted in the application of double 
angle-iron to the formation of hydraulic joints 
to telescopic gasholders. It was shown it had 
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been used for reservoirs, cisterns and ferment- 
ing vats, but not in the construction of gas- 
holders. The hydraulic joints in telescopic 
gasholders had been previously formed by 
riveting two pieces of angle-iron to a plate 
which formed the top or bottom of the cup. 
The use of double angle-iron answered the 
same purpose, and saved two rows of rivets, 
and consequently much additional labor. The 
alleged invention was held to be nothing more 
than the application of a known article to a 
purpose analogous to those to which it had 
long been applied, and the patent was declared 
void. 

In Patent Bottle Envelope Co. v. Seymer, 5 
C. B. N.S. 164, the alleged invention consisted 
in applying a model or mandril in making 
envelopes for bottles. It was shown that the 
use of a model or mandril for producing given 
forms of pliable materials was well known. It 
was held that the alleged invention consisted 
merely in the application of the well-known 
tool to work previously untried materials, and 
produce new forms, and the patent, for this 
reason, was declared void. 

In Harwood v. Great Northern Railway Co., 
11 H. L. 654; s. c. 2 B. & S. 216, the alleged 
invention consisted ia constructing fishes for 
connecting the rails of railways, with a groove 
adapted for receiving the heads of bolts or 
rivets employed for securing such fishes. The 
rails were placed end to end, and the fishes 
were applied to the sides at the joint to pre- 
vent a jolt when the wheel passed over it. 
Fishes without a groove or recess for receiving 
the heads of bolts had been previously used 
for coneecting rails. It was also proved that 
previously, in the construction of bridges, 
longitudinal beams, the ends of which met and 
were joined together in the middle of the 
bridge by a scarf-joint, had been supported 
by longitudinal bars of grooved iron placed 
underneath, and fastened by means of bolts 
which passed tkrough the bars and beams from 
the lower to the upper side of the bridge, the 
heads of the bolts resting in the grooves. In 
the alleged invention the plates were placed at 
the side of the rails, and were intended to re- 
sist vertical pressure; in the bridge the Lar 
was placed beneath the beam, and was intend- 
ed to resist a pressure transverse to the plane 
of the iron. It was held, however, that the 
alleged invention consisted merely in the ap- 


plication of an old contrivance to an analo- 
gous use. In this case it was well said that 
‘**no sounder or more wholesome doctrine was 
ever established than that a patent can not be 
granted for a well-known mechanical con- 
trivance, when it is applied in a manner or to 
a purpose which is not quite the same, but is 
analogous to the manner or the purpose in or to 
which it has hitherto been notoriously used.’’ 
O. F. B. 





RAILWAY MORTGAGE — FORECLOSURE 
AND SALE—IOWA STATUTE AS TO LIEN 
OF JUDGMENT CONSTRUED. 





BURLINGTON, CEDAR RAPIDS & NORTHERN 
RAILWAY CO. v. VERRY. 





Supreme Court of lowa, June Term (Des Moines), 
1878. 


HON. JAMES H. ROTHROCK, Chief Justice. 
“Wo. H. SKEVERS, 
«6 JAMES G. Day, 
‘¢ JOSEPH M. BECK, 
‘* AUSTIN ADAMS, 


+ Associate Justices. 


1. CASE IN JUDGMENT— ACTION FOR PERSONAL 
InJuRY.—In May, 1869, the B., C. R. & M. Ry. Co, exe- 
cuted a mortgage upon its line,*including its franchi- 
ses, right of way, rolling stock, ete., and in May, 1874, 
having made default in the payment of the interest on 
its bonded debt, all its property so mortgaged was 
placed in the hands of a receiver. Ou June 22, 1876, said 
property was sold, under a decree of foreclosure, to the 
plaintiff in error. On June 3, 1878, one V. commenced 
an action against the said B., C. R. & M, Ry. Co. fora 
personal injury received while in its employment, and 
on March 15, 1877, recovered a judgment against said 
company. Held, that the property of the plaintiff in 
error was not liable to seizure to satisfy said judgment, 
the latter not being a lien upon said property, under 
sec. 1309 of the code. 

2. NEITHER A RIGHT OF ACTION, nor an action 
pending, is a lien, under sec. 1309 of the Lowa code, 
which provides that a “ judgment against any railway 
corporation for any injury to any person or property, 
shall be a lien within the county where recovered on 
the property of such corporation, and such lien shall 
be prior and superior to the lien of any mortgage or 
trust deed executed since the fourth day of July, 
1862.”? 


Appeal from Benton District Court. 

The averments of the petition in this action, so 
far as necessary to an understanding of the ques- 
tions involved, are in substance as follows: 

The plaintiff, a railway corporation, was organ - 
ized in June, 1876, and owns and operates a rail- 
road from Burlington, Iowa, northwardly through 
Benton County to the Iowa State line. Prior and 
subsequent to May, 1869, the Burlington, Cedar 
Rapids and Minnesota Railway Company con- 
structed, owned and operated as an entirety said 
line of railroad, and continued to own and operate 
| the same until May, 1875. In May, 1869, the last- 
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named company executed a mortgage upon said 
line of road, including its franchise, right-of- 
way, road-bed, station-houses, depots, rolling 
stock, etc., to secure the bonded indebtedness of 
said company, amounting in the aggregate to five 


. and a half millions dollars, which money was used 


in payment for the construction and equipment of 
said line of railroad. 

In May, 1875, the said Burlington, Cedar Rapids 
and Minnesota Railway Co. having made default 
in the payment of the interest on its bonded debt, 
upon the petition of the trustees named in said 
mortgage, all its property, including road-bed, 
rolling-stock, station-houses, etc., etc., was, by the 
decree of the United States Circuit Court, placed 
in the hands of a receiver for the use and benefit 
of the holders of the mortgage bonds, and in Oc- 
tober, 1875, said property was, by the decree of 
said court, ordered to be sold. On the 22d day 
of June, 1876, said property was sold under said 
decree of fureclosure to a committee who pur- 
chased the same for the benefit of all the bond- 
holders, and on the 26th day of the same month, 
the said committee having assigned their bid and 
purchase to the plaintiff, said property was con- 
veyed to the plaintiff in the same trust. 

It is averred that by virtue of said decree of fore- 
closure and the sale and conveyance in pursuance 
thereof, plaintiff became the absolute and unqual- 
ified owner of all said property free and unin- 
cumbered, and its title thereto and its rights and 
equities therein relate back to the date of said 
mortgage in 1869. * 

On the 3d day of June, 1873, the defendant, Er- 
nest Verry, commenced his action against the Bur- 
lington, Cedar Rapids and Minnesota Railway 
Company, claiming damages for a personal injury 
received while in the employment of said company 
in operating suid road. Such proceedings were 
had in said action that, on the 15th day of March, 
1877, said Verry recovered a judgment against said 
eompany, in the Benton District Court, for $5,000. 
Said action was by ordinary proceedings, and the 
said last named company was the sole party defend- 
ant therein. The said Verry without further pro- 
ceedings caused an execution to issue upon such 
judgment, and levied the same upon the depot and 
station grounds of the plaintiff, including the rail- 
road tracks thereon, situated at Vinton, in said 
Benton County, and certain of its rolling stock while 
passing through said county. 

It is further averred that said judgment is not a 
lien upon said property, and that the same is not lia- 
ble to seizure upon said execution,and that the plain- 
tiff owns the same absolutely and unincumbered. 

It is prayed that the defendant, Smith, who is 
sheriff of Benton County, be enjoined from pro- 
ceeding to advertise and sell said property in satis- 
faction of said judgment. 

To this petition there was a demurrer, on the 
ground that the statement of facts therein con- 
tained was not sufficient to entitle plaintiff to an 
injunction, nor to the relief prayed for. 

The demurrer was sustained, and the plaintiff 
refusing to plead over the petition was dismissed. 


Plaintiff appeals. 





J. & 8. K. Tracy, for appellant; J. M. Preston & 
Son and N. M. Hubbard, for appellee. 

RoTHROCK, C. J., delivered the opinion of the 
court: 

Section 9 of the act of the general assembly of 
this state, passed April 8, 1862, was in these words: 
‘Any judgment recovered against any railroad 
company in this state, for any injury to persons or 
property, shall be a lien within the county where 
recovered, on the road and real or other property 
of such company, and shall be prior and superior 
to the lien of any mortgage or trust deed which 
may be hereafter executed, except liens for taxes.” 
This section was slightly moditied and incorporated 
in the code of 1873 as follows: ‘‘ A judgment 
against any railway corporation for any injury to 
any person or property shall be a lien within the 
county where recovered, on the property of such 
corporation, and such lien shall be prior and supe- 
rior to the lien of any mortgage or trust deed ex- 
ecuted since the fourth day of July, 1862.”" Code, 
sec. 1309. 

Under the provisions of this statute a railway 
company may execute a mortgage upon its prop- 
erty. and a judgment for a personal injury sustained 
after the recording of the mortgage will be a lien 
prior and superior to the lien of the mortgage. The 
purchaser of railroad mortgage bonds is required 
to take notice that his lien, athough prior in time, 
must be postponed to judgments for injuries to 
persons or property occurring at any time after 
the execution of the mortgage. 

If Verry had recovered his judgment against the 
Burlington, Cedar Rapids and Minnesota Railway 
Company before the conveyance of its property to 
the plaintiff by the foreclosure deed, there is no 
doubt the lien of the judgment would have been 
prior and superior to any right the plaintiff has in 
the property. 


But we do not think a right of action, or an. 


action pending, is a lien under this statute. It ex- 
pressly provides that the judgment shall be a lien 
pricr and superior to the mortgage. There is no 
lien until judgment. The statute makes the judg- 
ment a prior lien “‘ on the road, and real or other 
property of such company”’ and “ on the property 
of such corporation.” 

When the judgment was rendered, that is, when 
the point of time arrived at which the statute de- 
clares there shall be a lien, the Burlington, Cedar 
Rapids and Minnesota Railway Company had no 
property to which the judgment could attach as a 
lien. The title to all its property had passed to 
the plaintiff herein several months before that 
time. 

It will not do to hold that the plaintiff was bound 
to take notice of the pendency of Verry’s action. 
There is nothing in the statute charging plaintiff 
with such notice. As against the plaintiff, Verry, 
must have a lien, if any, by virtue of his judgment, 
and not by reason of having an action pending 
when plaintiff became the owner of the property. 

It is said by counsel for appellee that this statute 
‘should be construed to mean the road and prop- 
erty owned by the corporation when the injury hap- 
pened, and which was subject to a mortgage.’’ 
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The difficulty under which appellee labors is that 
such a construction would be in plain and palpable 
violation of the unequivocal and explicit language 
of the statute, which excludes the idea of the claim 
being a lien. 

It must not be forgotten that the action was 
purely personal. The Burlington, Cedar Rapids 
and Minnesota Railway Company was the sole de- 
fendant, and no relief was asked but a judgment. 
Third parties were therefore not bound to take no- 
tice of the pendency of the action, and before judg- 
ment had the right to purchase the property of the 
defendant in the action, clear of any lien. 

We think the demurrer to the petition should 
have been overruled. As this disposes of the case, 


it is unnecessary to examine the other questions — 


argued by counsel. REVERSED. 


atten 
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MISTAKE — POLICY OF INSURANCE — 
POWER OF COURT OF LAW TO RECTIFY. 


MERCANTILE INSURANCE CO. v. JAYNE. 





Supreme Court of Illinois. 
[Filed at Ottawa June 21, 1878.) 


Hon. JOHN SCHOLFIELD, Chief Justice. 
“ SIDNEY BREESE, 
“ T. LYLE DICKEY, 
“© BENJAMIN R. SHELDON, 
“  PICKNEY H. WALKER, 
‘¢ =JOHN M. Scott, 
** ALFRED M. CRalIG, 


Associate Justices. 





1. THERE IS NO POWER in a court of law to rectify 
a mistake made in a policy of insurance, unless it 
clearly and satisfactorily appears from the face of the 
policy not only that there was a mistake in the lan- 
guage of the policy, but also whut was the real inten- 
tion of the parties. 

2. AN INDORSEMENT ON THE Back of a policy of 
insurance can not be admitted in evidence, in an action 
at law, as an explanation and rectification of the am- 
biguity upon the face of the policy, unless it appears 
that the indorsement was intended by the parties as 
expressing the terms of the contract. 

8. WHERE A RECEIVER has been appointed since the 
commencement of a suit against a corporation, he will 
not be made a party defendant at the suggestion of the 
plaintiff. If the receiver desires, he can be allowed to 
defend upon making application therefor. 


SCHOLFIELD, C. J., delivered the opinion of the 
court: 


This was a bill in equity exhibited by appellees 
against appellant in the court below, to correct a 
mistake in a policy of insurance on a stock of 
staves, headings, hoops and barrels in appellees’ 
cooper shop in the city of St. Louis, and to en- 
force payment for aloss by fire of the insured 
property. It is alleged that appellees applied to 
Stewart & Co., the St. Louis agents of appellant, 
for a policy of insurance to run from May 22d, 
1874, to April 3d, 1875, and paid to such agent the 
price charged therefor—$36.63; that, in issuing 
the policy, it was by mistake made to run from the 


22d of May, 1874, at 12 o’clock noon, to the second 
day of April, 1874, at 12 o’clock noon, instead of 
to the 2d day of April, 1875, at 12 o’cloeck, noon; 
that on the 11th day of November, 1874, the prop- 
erty insured was destroyed by fire; that proofs of 
loss were duly furnished appellee; that more than 
sixty days have elapsed siuce the same were fur- 
nished; that appellee has neglected and refused to 
correct the mistake in the policy, and that he has 
not repaid the loss or replaced the property 
destroyed. Appellant demurred to the bill for 
want of equity, but the court overruled the de- 
murrer, and the appellant thereafter answered, de- 
nying each material allegation of the bill. ‘The 
decree was in substantial conformity with the 
prayer of the bill.” 

The first objection urged to the decree is, 
that a court of equity can not entertain juris- 
diction of the case. It is argued that the mis- 
take in the policy was merely clerical, and the in- 
tention of the parties obvious, so that the correction 
could have been made by a court of law; and, in sup- 
port of this, the following quotation is made from 
Kerr on Fraud and Mistake (Bump Ed., p. 417): 
“The rule at law is that an agreement can not be va- 
ried by external evidence, and that the parties are 
bound by the document which they have signed 
and accepted as their agreement, unless there be 
error on the face of it so obvious as to leave no 
doubt of the intention of the parties, without the 
assistance of external evidence. If there be mis- 
take or error on the face of an instrument a court 
of law can correct it.’? This last sentence is, of 
course, to be understood as qualified by that 
immediately precedingit. A mistake on the face 
of the instrument, however obvious, can not be cor- 
rected at law, or rather disregarded by a court of 
law, unless from other parts of the instrument 
there can be no doubt of the intention of the par- 
ties. It is not, strictly speaking, accurate to say 
that courts of law where, as in this state, the dis- 
tinction between the jurisdiction and powers of 
courts of law and courts of equity is rigidly 
adhered to, will correct mistakes in written instru- 
ments. Courts of law possess no power to order 
changes made in the phraseology of written instru- 
ments offered in evidence. They simply adjudicate 
the rights of the parties upon the instruments as 
they are; but in construing them, they seek for the 
intention of the parties, and if this can be dis- 
covered from all the language employed, clearly 
and satisfactorily, effect will be given to it, not- 
withstanding there may be some language used 
which, taken by itself, would not authorize the 
construction adopted. A court of law, more- 
over, will not receive parol evidence to contradict 
or enlarge the terms of a written agreement. 2 
Phillips on Evidence (Cowen, Hill, and Edwards, 
notes), 665; 1 Greenleaf on Ev., § 297. But the 
written instrument must be considered as contain- 
ing the true agreement between the parties, 
and as furnishing better evidence than any 
which can be supplied by parol. 2 Phillips 
on Evidence, supra. But, ina court of equity, 
parol evidence is admissible of the real agree- 





ment between the parties in variation of the terms 
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of the written agreement, and upon this, when 
sufficien , the mistake of the parties will be 
rectified and the contract enforced as_ cor- 
rected. 1 Story’s Equity Jurisprudence, § 153; 
2 Chitty on Con. (4th Am. Ed.) p. 1022; 1 
Greenleaf Ev., § 296a. American Express Co. 
v. Pinckney, 29 Ill. 392; Burr v. Broadway 
Ins. Co., 16 N. Y. 274, and Barnard vy. Cushing, 4 
Metc., 233, cited by counsel for appellant, only 
assert the general and familiar rules of construc- 
tion that the whole contract is to be considered in 
.giving construction to its terms, and that although 
there may have been a mistake in the use of lan- 
guage, yet, if notwithstanding the mistake, the in- 
tent still remains clear, the mistake may be dis- 
regarded in an action at law. ‘Fhe terms of a con- 
tract may or may not all appear upon one page of 
paper; they may be on several pages—on dif- 
ferent sheets or on different parts ef the same 
sheet. In every case it must be determined by the 
court from the evidence offered, whether that 
elaimed to be the entire evidence of a written con- 
tract is so in tact, or whether there is also other 
evidence in writing that should be admitted. 

It ishere claimed by appellant that an indorsement 
on the policy of insurance would. in an action on 
the policy in a court of law, be received in evi- 
dence as a part of the contract, or rather as an 
explanation and rectification of the ambiguity up- 
on the face of the policy. To have this effect it 
should appear that the indorsement was intended 
by the parties as expressing the terms of the con- 
tract wherein it is claimed to explain and correct 
the language of the policy, but otherwise there is 
no principle upon which it could be admitted with- 
out violating the rule we have referred to as con- 
trolling the admission of evidence in actions at 
law in variation of the terms of a written contract. 
Applying this test here, the endorsement will be 
found inadmissible. The endorsement is this: 
“Expires 7th April, ’75. From Stewart & Co. 
Agency.” By whom or when it was made does 
not appear. It may have been made, for all 
that appears, by an entire stranger to the trans- 
action. It may have been made long after the 
execution of the policy by one party without 
the knowledge or approbation of the other. It 
proposes to bind nobody—contains no direction 
to any one having an interest in the policy or du- 
ties to perform in respect of the contract which it 
evidences—and is evidently but a memorandum 
made by some one for convenience of reference, 
and not accurate at that, for no one pretends the 
policy expires when it says it does—April 7, 1875— 
all admit that the day on which the policy expires 
is the 2nd and not the 7th day of April. Our con- 
clusion is that, under the evidence now before us, 
had an action at law been brought on the policy, 
this endorsement would have been inadmissible 
for the purpose of explaining and rectifying the 
ambiguity on the face of the policy. Disregarding 
this evidence a court of law would have seen that 
there was clearly a mistake in the terms of the 
policy, because the date of its expiration was an 
impossible one. Thus far there would have been 
no difficulty. 


But to have justified such a court 





in disregarding the ambiguity and enforcing the 
contract according to the intent of the parties, it 
must have clearly and satisfactorily appeared from 
the face of the policy, not only that there was a 
mistake in the language of the policy, but also what 
was the real intention of the parties. The face of 
the policy fails to show what was the intention of 
the parties. There is no more reason for a court 
of law to conclude from the face of the policy that 
the mistake was ia the year than in the month. 
It is obvious that it was just as liable to exist in 
the one respect as in the other, and there is no 
language that we have discovered that would 
decisively show that it must necessarily have been 
in the one, and could not have been in the other 
respect. We are, therefore, of opinion that the 


‘mistake was one peculiarly within the jurisdic- 


tion of a court of equity to rectify. Savage v. 
Berry, 2 Scam, 545. 

After the filing of answer, appellant suggest- 
ed that recently, and since the commencement 
of the suit, a receiver of appellant had been 
appointed in another chancery suit pending in 
the same court, and asked that he be made 
a party defendant. This the court declined 
to do, and that ruling is also assigned for error. 
There is no objection to this ruling. We said in 
T. W. & W. R. R. Co. v. Beggs, 85 Ill. 80, ‘*the 
suit was regularly brought against the corporation 
prior to this adjudication, and it had not the 
effect to abate or continue an existing cause of 
action already in suit. We do not think that the 
mere fact that the property of a railroad corpora- 
tion has passed into the hands of a receiver should 
bar a suit therefore instituted against a corpora- 
tion to recover a demand against it. When the 
successful party undertakes its collection it may 
be the receiver can interpose.’’ Had the receiver 
desired to be let in to defend he should have per- 
sonally made application therefor. Lawrence v. 
Lane, 4 Gilm. 354. The other errors assigned 
are without merit. It was competent for the court 
in the same decree to rectify the mistake and 
give judgment for the amount due upon the 
policy as rectified. Ballance v. Underhill, 3 Scam., 
459; Willis v. Henderson, 4 Id 18. Broadwell vy. 
Broadwell, 1 Gilm. 605. It in no wise preju- 
dices appellant that judgment was given before 
the master in chancery formally rectified the mis- 
take in the policy as directed by the preceding 
branchfof the decree although informal. It was 
competent for the court to treat that as done which 
it determined should be done and decree accord- 
ingly. 

The evidence in the additional abstract sustains 
the decree. 

The decree is affirmed. 





A petition to the President asking for the removal 
from office of Chief Justice Schaeffer, of Utah, has been 
extensively signed by the bar of Salt Lake City. The 
petition alleges ignorance or disregard of law and pre- 
cedent even of his own previous rulings; and that the 
clerk, his brother-in-law, and his son, are managing 
the clerk’s office in such a manner as to bring thecourt 
into contempt. 
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CONTRACTS NOT ENFORCEABLE BY MAN- 
DAMUS. 





STATE v. REPUBLICAN RIVER BRIDGE COM- 
PANY. 





Supreme Court of Kansas, January Term, 1878. 


[Filed June 19, 1878.| 


Hon. ALBERT H. HORTON, Chief Justice. 


“ i } Associate Justices. 


OBLIGATIONS ARISING UPON CONTRACT MERELY, 
and involving no trust, can not be enforced by manda- 
mus. 


By joint resolution of Congress, approved March 
2, 1867, four thousand acres of very valuable land 
of the Fort Riley Reservation in Kansas were 
granted to the State of Kansas, on condition that 
a bridge should be built over the Republican river, 
on a public highway leading through said reserva- 
tion, to be free to the use of the Government of the 
United States for all transit purposes, and to be 
kept up and maintained in good condition forever. 
Upon the acceptance of such grant, the state guar- 
anteed the United States, the fulfillment of the 
conditions of the grant by an act of the legislature 
of the state. As soon as the joint resolution 
passed Congress, and before it had been approved 
by the President, the legislature of Kansas passed, 
on Feb. 26, 1867, a special act transferring all the 
lands donated by Congress to the Republican 
River Bridge Company. ‘This special act provided 
that such company should build and complete the 
bridge in one year from the approval of the special 
act, and deposit with the governor satisfactory 
surety against any loss the state might incur by 
reason of the legislative guarantee given by the 
state to the United States, and then have a patent 
of all the 4,000 acres of land. 

The bridge company completed the bridge in 
1867, and deposited a bond executed by certain 
sureties to insure the state from loss, and obtained 
all the lands. 

The lands were divided up and sold to bona Jide 
purchasers. The corporation became insolvent; 
the bonds became worthless asa security, and in 
1877 the bridge fell into the river and became a 
wreck. The official authorities of the United 
States reminded the governor of the State of Kan- 
sas of the legislative guarantee of 1867, and de- 
manded that the bridge should at once be repaired 
and put in condition for transit purposes. The 
governor notified the company of the demand of 
the United States, and the company failing to take 
any steps to comply with this request, this action 
was brought by the attorney-general. 

Willard Davis, attorney-general, and H. B. 
Johnson, Esq., for the state; Messrs. McClure, 
Humphrey & Ketner, for the respondent. 

Horton, C. J,, delivered the opinion of the 
court: 


On the 25th day of September, 1877, this court, 
upon the motion and application of Hon. Willard 





Davis, the attorney-general for the state, allowed an 
alternative writ of mandamus against the Repub- 
lican River Bridge Company of Davis County, 
commanding the company to reconstruct a bridge, 
built in 1867, over the Republican river, on the pub- 
lic highway leading from Fort Riley to Junction 
City, in Davis County, or show cause on November 
24. 1877, why it had not done so. On the return 
of the process the defendant appeared, and moved 
to quash the writ on the ground that the facts 
stated therein were not sufficient in law to consti- 
tute a cause of action against the company. The 
writ recited the original charter of the company, 
filed in the office of the secretary of state on No- 
vember 11, 1864, and which set forth that the ob- 
ject for which the company was formed was the 
erection of atoll bridge over the Republican river 
at the place above-named; the joint resolution 
of Congress, of March 2, 1867, releasing from the 
military reservation at Fort Riley, all that part of 
the reserve lying and being between the Republi- 
can and Smoky Hill rivers, to wit: about 4,000 
acres of land, and granting the same to the State 
of Kansas, to aid in the construction of a bridge 
over the Republican river, on the public highway 
leading through the reservation, upon the condi- 
tion that the grant should be accepted by the state, 
with a guaranty given, by an act of the legislature, 
that the bridge should be kept up and maintained 
in good condition and be free to the use of the 
Government of the United States for all transit 
purposes forever, and without tolls or charges; the 
special law of the legislature of February 26, 1867, 
accepting the grant of Congress, obligating the 
state to comply with the terms of the joint resolu- 
tion, and authorizing the bridge company to pro- 
ceed under its charter to construct the bridge ; that 
by said act of Febuary 26 it became the duty of 
the company to complete the bridge within one 
year from the approval of the same, and deposit 
with the Governor satisfactory surety and guar- 
antees to fully indemnify the state against any loss 
or losses by reason of the guarantee given by the 
state to the United States, and its right to receive 
therefor a patent for all said lands so released from 
the military reservation and granted to the state. 
The writ further recited that the bridge company 
accepted from the state the grant of land; that it 
constructed the bridge as required by the act of 
February 26, 1867; that it gave its guaranty and 
obligation to indemnify the state against any loss 
or losses by reason of its legislative guarantee to 
the United States, and afterwards received and ac- 
cepted a patent for the-4,000 acres of land; that it 
neglected, failed and omitted to keep up and main- 
tain the bridge in good condition and repair, but 
allowed and suffered it to rot, decay and become 
unsafe, and finally to fall into the river, a total 
wreck, on August 20, 1877, and that since then it 
had failed, neglected and omitted to reconstruct 
and rebuild the bridge. 

The question is raised by the motion of the re- 
spondent, which is equivalent to a demurrer to a 
petition in an ordinary action, whether under the 
joint resolution of Congress, the act of the legisla- 
ture of February 26, 1867, and the facts recited, 
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any duty has been omitted, which can be enforced 
by a writ of mandamus against the company. The 
question to be decided is, not whether the state is 
entitled to relief from the unfortunate position in 
which it is liable to be placed by the failure of the 
respondent to keep up and maintain the bridge 
over the Republican River in a good condition, but 
whether it is entitled to the relief demanded, that 
is, a writ of mandamus to have the bridge rebuilt 
and forever kept in repair. 

A writ of mandamus may cnly issue to an in- 
ferior tribunal. corporation, board or person, to 
compel the performance of an act which the law 
specially enjoins as a duty, resulting from an office. 
trust, or station, (Civil Code, sec. 688, as amended 
laws 1870, ch. 87, 28), and may not issue in such 
eases where there is a plain and adequate remedy 
at law. Sec. 689. Now if there is a specific 
duty imposed by law upon the respondent, result- 
ing from an office, trust or station, and no other 
adequate or specific remedy is provided for its en- 
forcement, the writ of mandamus may be granted 
in this case, but if no such duty is enjoined, or if, 
being enjoined, there is another adequate remedy, 
then the writ does not lie. As the object of the 
bridge company, under its charter, was the erec- 
tion of a toll bridge, there is no obligation, either 
imposed or assumed, on the part of the corpora- 
tion within the terms of its charter to maintain 
forever a bridge of the character named in the ap- 
plication before us. It cannot be said in this case 
that the state may proceed by mandamus to com- 
pel the company to rebuild on the ground that the 
company, having entered upon the exercise of its 
charter franchises, owes a duty to the public which 
it can not, at its caprice, abandon. It is conceded 
by the learned counsel for the state, that the 
charter of this company is permissive, and not ob- 
ligatory ; that the company could build the bridge 
or not, at its election; that the mere exercise of a 
permissive right to build the bridge would not 
create the legal duty to maintain it forever, and 
that the company is not precluded by anything in 
its charter from abandoning its franchise at any 
time. If, then, this action can not be main- 
tained under authority to compel the company 
to exercise its corporate powers originally granted 
or obtained by its charter, the significant query is 
at once suggested, what duty is specially en- 
joined, which has been omitted? Counsel for the 
state say the bridge in question was built under 
the act of the Legislature ot Feb. 26, 1867, and not 
under its original charter. This is true, and we 
turn to that act to ascertain the specific duties, 
if any, commanded to be performed. They were, 
Jirst, to complete the bridge within one year from 
the date of the approval of the law; second, tono- 
tify the Governor of the state immediately of its 
completion, and third, to deposit with the Governor 
satisfactory surety and guarantees, fully indemnify- 
ing the state against any loss or losses by reason of 
the guarantee given by the state to the United 
States. All these duties were promptly and fully 
complied with in 1867, to the satisfaction of the 
Governor of the state, and there is no special 
duty left undone expressly enjoined by the said act. 





The counsel for the state argue, however, that 
the acceptance of the act of of Feb. 26, 1867, by 
the bridge company carried with it the implied 
agreement or understanding that the company 
would keep the bridge constructed by it in re- 
pair for all time. Admit that this was the expec- 
tation of the law makers, yet they thought fit to 
pretect the state’s interests only bya bond. A part 
of the land might have been retained as security, or 
a lien for repairs of the bridge might have remained 
upon the land for all time, and in other ways 
indemnification could have been amply secured. 
The state, however, deemed it advisible to accept 
a bond as its sole security, and the only relation 
the bridge company sustained to the state, arising 
upon the bond, is purely a contract relation, for 
the violation of which there is an adequate remedy 
atlaw. We look in vain through the charter of 
the company, the joint resolution of Congress, 
and the act of 1867, for any duty unperformed, 
specially enjoined by law, resulting from an office, 
trust or station. Even the implied obligation was 
secured, or attempted to be secured by a penal 
bond, which, when taken, was acceptable. Under 
this view there is no legal duty existing which can 
be enforced by a writ of mandamus. That the 
venture taken by the state is likely to prove un- 
profitable; that the means furnished by Congress 
to build and maintain the bridge are exhausted; 
that the lands have been divided up and sold to 
bona fide holders; that the bridge is now a wreck 
and useless; that the bond of indemnity is 
probably worthless, and that the state may be re- 
quired to make good its legislative guaranty of 
1867, are strong arguments of the recklessness and 
improvidence of the legislation which culminated 
in conferring upon the respondent the vast estate 
of lands it received, but these facts in no way 
establish any principle, or make plain any duty 
upon which the relief prayed for can be granted. 
That the action of the Legislature in 1867 was 
unusually hasty and inconsiderate, is evidenced 
by the mere statement that the law providing 
for the transfer to a private corporation of all 
the valuable lands granted to the state to aid in 
building and maintaining a bridge over the Repub- 
lican River, was approved on Feb. 26th, 1867, and 
the joint resolution of Congress, making the grant 
of these lands, ard upon which the action of the 
state was taken, was not approved till March 2nd, 
1867. As soon as the vote had been taken at Wash- 
ington upon the joint resolution, the special act of 
1867 was hurried through our legislature. That 
body was so anxious to give to the respondent 
these lands, upon the terms of the said act, that it 
did not defer action till the resolution of Congress 
was formally approved by the President. That 
such indecent haste should finally result in trouble, 
vexation and perhaps disaster to the state, is 
neither unexpected nor startling. A mere recita- 
tion of the facts of this case affords a seeming veri- 
fication of the scriptural proverb, ‘‘They who sow 
the wind shall reap the whirlwind.”’ 

If we adopt the conclusion which has been sug- 
gested, that instead of the relation between the 


| state and the bridge company being one purely of 
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contract, special powers or franchises were be- 
stowed upon the respondent by the special act of 
1867, which it is the right of this court to enforce 
to the full extent of compelling the company to re- 
build and maintain forever the bridge, then we are 
met by the insurmountable barrier, that special 
acts of our legislature conferring corporate powers 
are forbidden and void. Art. 12, Sec. 1, State 
Const. 

“A power that would not be a corporate power 
when exercised by an individual becomes a cor- 
porate power when exercised by a corporation.” 
Gilmore v. Norton, i0 Kas. 491. Viewing the 
case in the most favorable aspect we can for the 
state, and assuming the act of Feb. 26, 1867, in re- 
gard to the rights conferred on the respondent, 
was valid, we have nothing between the state and 
the company as a security for the protection of the 
former but the obligation of the latter, given in 
pursuance of section 4 of said act of 1867, and as 
obligations arising upon contract merely, and in- 
volving no trust, cannot be enforced by mandamus, 
the motion of the respondent must be sustained 
and this action dismissed. All the justices concur- 
ring. 








OF THE LIABILITY OF THE MASTER TO HIS 
SERVANT FOR INJURIES SUSTAINED 
THROUGH THE NEGLIGENCE OF A FEL- 
LOW-SERVANT. II. 


Accepting this as the foundation of the rule, and 
it would seem that there could be but little diffi- 
culty in determining, in any case, the question of 
the injured servant’s right to maintain an action 
against the common master. For instance, I en- 
gage to serve as brakesman for a great railroad 
company, in whose employment is a vast army of 
men. The compuny has its machine-shops, where 
are employed master-mechanics, inspectors of 
machinery, and a multitude of workmen, whose 
duty it is to furnish and keep in repair locomotives 
and cars to be used on the road. The station agent 
improperly and negligently dispatches a train, 
which results in a collision with the train upon 
which I am employed, injuring me; the switch- 
man negligently leaves a switch misplaced, which 
throws my train off the track and I am injured, or 
any one of the hundred officers and men engaged 
in running the various trains of the company may, 
by his negligence or incompetency, injure me. The 
master was without fault in employing the negligent 
or incompetent servant. I must have foreseen, when 
I entered the service, that I was exposed to these 
dangers, and under the reason now being discussed, 
should be held to have assumed them by virtue of 
my contract. And so itis held by the great weight 
of authority. But again, through the negligence 
or incompetency of those servants of the company 
whose duty it is to furnish and keep in repair the 
locomotives, etc., an engine or car, defective in 
construction or from want of repair, is furnished 
my train, and injury results to me in consequence 
thereof; or, again, the section-boss, whose duty it 
is to travel over a portion of the track daily, and 





see that it is kept in repair—to replace defective 
ties, broken rails, etc., negligently suffers a broken 
rail, etc., to remain in place, in consequence 
whereof my train is thrown from the track and 
I am injured—here, as in the case before sup- 
posed, the master, i.e. the company, was with- 
out fault in employing the servant whose negli- 
gence caused the injury. When I entered the ser- 
vice I must have as clearly foreseen that I was ex- 
posed to danger from the negligence or incompe- 
tency of those servants charged with the duty of 
furnishing and keeping in repair the cars, engines, 
tracks, etc., as of those engaged in operating the 
train, and should be held to have assumed these 
risks by virtue of my contract. The one class of 
risks is as clearly within the reason now under 
discussion as the other. Yet we find many de- 
cisions to the effect that the injured servant may 
recover against the common master for injuries 
resulting from the latter class of risks—notably 
Ford v. Railroad Company, 110 Mass, 240, com- 
mented on and approved in Harkins v. Stand- 
ard Sugar Refinery, 122 Mass. 400; Gibson v. Rail- 
road Company, 46 Mo. 163; Brothers v. Cartter, 
52 Mo. 373; Lewis v. Railroad Company, 59 Mo. 
495; Greenleaf v. Railroad Company, 29 Iowa, 14; 
affirmed in Cooper v. Railroad Company, 44 Iowa, 
134; Railroad Company v. Sweett, 45 Ill.; affirmed 
in Railruad Company v. Jackson, 55 Ill. 492; Rail- 
road Company v. Gregory, 58 Ill. 272; Laning v. 
Railroad Company, 49 N. Y. 521; Flike v. Rail- 
road Co. 53 Id. 549. See 59 Id. 517; see also Mal- 
ine v. Hathaway, 64 Id. 5, for a decision apparently 
contra: Church, C. J. and Rappallo, J. dissenting. 

In some of these cases we are told: ‘* The duty 
or contract of the master is to the result that the 
servant shall be under no risks from imperfect or 
inadequate machinery, or other materials, means 
and appliances.”” The master can not avoid the 
duty or responsibility for a failure in the perform- 
ance of it, by delegating it to another. ‘“Itis a 
duty or contract to be affirmatively fulfilled and 
performed, and there is not a performance of it 
until there has been placed for the servant’s use 
perfect and adequate physical means, or due care 
used to that end.”’ 

‘‘Tt is for the master to do by himself or by some 
other. When it is done, then, and not until then, 
is his duty met or his contract kept.’’ ‘* The true 
rule is to hold the corporation liable for negligence 
or want of proper care in respect to such acts and 
duties as it is required to perform and discharge as 
master or principal, without regard to the rank or 
degree of the agent or servant intrusted with their 
perfermance.”’ 

In others we are told: ‘* The servants employed 
in furnishing and repairing the machinery, etc., 
are not fellow-servants within the rule with those 
engaged in operating it; because they are engaged 
in distinct departments of the common employ- 
ment.’’ Yet we are taught by repeated decisions 
of the same courts, in which this language is held, 
that “it is not necessary in order to exempt the 
master that the injured servant should be em- 
ployed in the same department with the one 
whose fault caused the injury; it is sufficient 
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that their respective services are directed to 
the accomplishment of the same object, to wit.: 
the successful operation of the railroad.” Why 
this inconsistency? May it not be because the rule 
itself has been felt to be an unjust one, when ex- 
tended so as to embrace within the term ‘‘fellow- 
servants in the same common employment,” all 
who are engaged in promoting the same ultimate 
object, no matter how distinct the departments 
in which they serve? 

May it not, with as much reason, be said to the 
passenger, who is injured through the negligence 
of any of the employees of the company over 
whose road he is traveling, that he must have fore- 
seen when he purchased his ticket that he would 
be liable to be injured through the negligence or 
incompetency of any of these employees, even 
though the company had exercised due care in 
endeavoring to einploy none but careful and com- 
petent servants ; that foreseeing this he must be 
presumed to have stipulated for a cheaper passage 
to compensate him for these risks; and, therefore, 
by virtue of his contract, he became his own in- 
surer against all such ordinary dangers of the 
trip, and deny him a right of action against the 
company, if he be soinjured? He has generally 
as good means of protecting himself against such 
negligence as the servant in one department has 
of protecting himself against the negligence of his 
fellow-servant in another and entirely distinct de- 
partment of the service: that is, simply no means 
whatever. 

But the passenger may recover against the com- 
pany. Why? Not because it was guilty of any 
negligence in employing the servant whose negli- 
gence caused the injury, but upon the ground of 
public policy. Itbeing plainly foreseen that the 
natural consequence of such a doctrine will be to 
insure a greater degree of care on the part of these 
common carriers of passengers, why should not 
the master’s liability to his servants in one depart- 
ment of his service, who are injured through the 
the negligence of his chosen servants in another 
department, be determined by the same considera- 
tions? Is the life of the servant of less 
consequence in the eye of the law than that 
of the passenger? As said in the case of Killey 
v. Belcher Mining Company, supra. ‘It is as- 
suming the whole question—as to the reason, 
justice and policy of exempting the master from 
liability in such cases—to say that such ex- 
emption is implied from the contract of service; 
for unless the exemption is demanded by reason 
and sound policy, it ought not to be implied. 
Among the duties and obligations arising out of 
the relation of master and servant, the law regards 
that of the master to provide for the safety of those 
in his employment as the first and highest. ‘This 
obligation includes the exercise of due care in the 
selection of all who are to act for him, and requires 
him at least to see to it that those who labor in one de- 
partment of his business are not injured by his chosen 
servants in another. Unless this is so, there is no 
adequate protection to the laborer against his 
employer’s negligence, for the workmen in one 
department, having no authority over those in an- 





other, nor any opportunity of observing or influ- 
encing their conduct, or of guarding themselves by 
their own care and prudence, are defenseless save 
through the watchful care of the master, which 
can be secured only by throwing upon him the re- 
sponsibility of seeing that each department of his 
business is conducted with due care.” 

If it be said, as contended by Judge Cooley, in 
his pamphlet, that this liability to its passengers 
affords a sufficient guaranty for the exercise of due 
care upon the part of the railroad company, we 
answer that with many of the great enterprises of 
to-day, in which thousands are employed, mining, 
manufacturing, etc., third persons, the general 
public, are never brought in contact. Here, then, 
this guaranty for due care on the master’s part is 
not afforded, the safety of the employees alone be- 
ing endangered. 

Another, and the only remaining reason which is 
given for the rule, is that the effect of a law which 
would hold the master answerable to each of his 
servants for the injuries which he might sustain 
through the negligence of a fellow-servant, would 
be to paralyze many of our great industries. Is 
this true in fact? All our railroad and steamboat 
companies are held to precisely this degree of lia- 
bility in favor of their passengers. The number of 
their passengers as compared with that of their em- 
ployees, is as thousands to one. If this liability to 
their passengers does not paralyze them, is there 
any just reason to fear that they will be crushed 
out, if it be extended to their employees, so com- 
paratively few? Such liability has, in fact, been 
imposed by statute in several of the states without 
any such fatal consequences—in Iowa, Georgia, 
and perhaps some others. 

It appears to us that the question of the master’s 
liability to his servant for injuries sustained in the 
employment, affecting, as it does, the safety and 
lives of many thousands, should be determined 
from tke standpoint of public policy alone. If the 
rule of the master’s exemption were restricted so 
as to apply to those of his servants only who were 
engaged in the same department of the general 
bnsiness, where each would have an opportunity 
of observing the conduct of the others, and the 
means of protecting himself, to some extent, 
against their negligence, it might not be open to 
serious objection. But carried to the extent to 
which it has been, by the general current of author- 
ity, it does appear to be unjust and unsound in 
principle. 

In the language of Judge Simrall, in N.O.J. 
& G.N.R.R. Co. v. Hughes, 49 Miss. 258: ‘* There 
is no trouble in apprehending the fitness and pro- 
priety of the principle when the work to be done 
is concentrated and the employees are kept in close 
contact, as when the eye and ear may command 
the scene of operations. But when the work is 


vast and ramified like a railroad stretching across 
degrees of latitude, requiring the services of hun- 
dreds and perhaps thousands of employees of every 
degree of skill and intelligence, from the ordinary 
laborer to the machinist and the man of high 
scientific attainments, and when those employed 
are so numerous and widely scattered that few can 
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know each other, the mind pauses and reflects be- 
fore assenting to the proposition that every person 
who enters the service of such a corporation takes 
the risk of the prudence and carefulness of every 
other engaged in its multiplied duties and depart- 
ments of business.” 

Now if, as has often been said, the intrinsic diffi- 
culties in making such a classification are such as 
to render it impossible to frame a rule of practical 
utility based thereon, then we say that, inasmuch 
as the protection of the lives and safety of all her 
subjects should be the objects of the highest care 
in the law, to which all other considerations should 
be made to bend, public policy requires that that 
rule should be adopted which will best subserve 
thisend. Such a rule is that which holds the 
master answerable to each of his servants who 
may be injured without personal fault through the 
negligence of another of his servants; because its 
natural tendency will be to insure a higher degree 
of care on the part of the common master in select- 
ing his employees. 

In March last,a bill was introduced in the British 
House of Commons affecting this question, the ob- 
ject of which was to hold the master to the same 
degree of liability towards his servants as towards 
third persons—to abolish the defense of a ‘‘ com- 
mon employment.’ We have not learned the fate 
of the bill, but in debate thereon it was generally 
conceded, and especially among those of the legal 
profession, that the rule of the master’s exemp- 
tion had been carried entirely too far, and that 
some modification of it must be made. 

W. 4H. D. 
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ASSUMPSIT—INSURANCE—NOTICE OF LOss.—This 
‘was assumpsit on a policy of insurance. There 
was atrialin the lower court, and judgment for the 
plaintiff. The policy was dated October 5, 1871, by 
* which the plaintiff was insured for one year on a foun- 
dry and other property. It is insisted on the appeal 
that there was no sufficient proof of notice as required 
by the policy. The property was destroyed in the *‘great 
fire” of October 9, 1871. Notice in writing was given to 
the secretary and accepted by him witout objection on 
November 13th. The policy provides that in case of 
loss the assured shall give immediate notice thereof in 
writing. BREESE, J., who delivered the opinion, 
says: ‘* When we consider the confusion and derange- 
ment of business which such a conflagration occasion- 
ed, it can not be said the notice was not a compliance 
with the terms of the policy.” Aflirmed.—Knicker- 
bocker Ins. Co. v. McGinness. 


STATUTE—BURNT RECORD ACT—CONSTITUTIONAL- 
ITy.—This was a proceeding under the Burnt Record 





Act of April 9, 1872, instituted by the plaintiff to es- 
tablish and confirm his title. The main question 
which arises in the case is as to the constitutionality of 
the act, although the question also arises as to the 
power under the statute to re-open a decree made 
within more than a year after the entry of the decree. 
DICKEY, J., says as to this latter question: ‘‘As to the 
time within which an application must be made for 
opening the decree for answer, this statute expressly 
limits that time to one year after the entry of the de- 
cree, and the allusion to sec. 15, of ch. 21, in Revised 
Statutes, entitled ‘Chancery,’ found at the end of sec- 
tion 21 of the Burnt Record Act, has no reference to 
the matter of the time for filing such petition.”’ As to 
the question of constitutionality, he says: ‘*The posi- 
tion taken that the Burnt Record Act is unconstitu- 
tional is not sustained. It is in effect a statute of 
limitations, and under the circumstances was not un- 
reasonable. It was demanded as a matter of safety in 
agreat emergency. It was not calculated to take any 
reasonable being by surprise. * * * We can not 
doubt the power of the General Assembly to pass the 
act.” Affirmed.—Bertrand v. Taylor. 


PRACTICE—FILING ADDITIONAL PLEAS.—This was 
an action of assumpsit. Defendants came into court 
and filed two pleas: ist. General issue; 2d. Set-off. 
Some time after, and before the filing of a replication 
by plaintiff, defendant filed a third plea, containing 
anew defense. On motion of the plaintiff, the third 
plea was stricken from the files. Defendant excepted 
and appealed. DiIcKEy, J., who delivered the opin- 
ion, says: “‘Appellants insist it was error to strike 
their third plea from the files, and claim that defend- 
ants have a right under our statutes to file additional 
pleas at any time before the issues upon pleas already 
filed are fully made on the record. The statute reads; 
‘The defendant may plead as many matters of fact in 
several pleas as he may deem necessary for his defense, 
or may plead the general issue and give notice of 
specific matter intended to be relied on fora defense 
on a trial,’ ete. This by no means gives to the defend- 
ant the right to present from time to time additional 
pleas whenever it may suit his convenience or fancy. 
When a defendant appears the court may give a rea- 
sonable time to plead, and at any time before he is in 
some way putin default the defendant may present 
his defense. He may in doing so present the same in 
one plea, or in several, but when he has once pre- 
sented that defense he has no right afterwards to file 
an additional plea without leave of the court.” Af- 
firmed.—McCarty v. New. 


RENT—DISTRESS- WARRANT—AFFIDAVIT OF MER- 
1Ts.—This was a proceeding to collect rent due upon a 
lease by a distress-warrant. On the return day of the 
summons the court allowed the plaintiff in th: action 
to file an amended distress-warrant, and an affidavit of 
claim. The defendant pleaded to the action, but the 
plea was stricken from the files fer the reason that the 
defendant refused to file therewith an affidavit of 
merits, as he was ruled to do. Default was taken, and 
judgment rendered for the plaintiff. The principal 
question presented is whether, under ch. 80, Revised 
Statutes of 1874, entitled “‘Landiord and Tenant,” in a 
proceeding of this character a plaintiff can, by filing 
an affidavit of claim, require the defendant to file with 
his plea an affidavit of merits. CraiG, J., who deliv- 
ered the opinion, after discussing the question at 
length, and comparing the remedy and process for col- 
lection of rent at common law, and that by the statute 
in Illinois, says: “After the service of summons the 
suit is required to proceed in the same manner as an 
action ef attachment. The distress-warrant is made 
the declaration, the defendant has the right to plead, 

* * * © and a proceeding by a distress-warrant 
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must be regarded asa suit for the collection of rent. 
When, therefore, an affidavit of claim was filed with 
the distress-warrant which, by the act, was made the 
declaration, the defendant was bound to file with his 
plea an affidavit of merits. As he failed to do this, the 
court did not err in striking from the files his plea.” 
Affirmed.— Bartlett v. Sullivan. 
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Ir A COMMON CARRIER IS CHARGEABLE with 
knowledge that the article carried is intended for mar- 
ket, and unreasonably delays its delivery, and there is 
a depreciation in the market value of the article at the 
place of consignment, between the time it ought to have 
been delivered and the time it was in fact delivered, 
such depreciation will, ordinarily, constitute the meas- 
ure of damages. Opinion by GILMORE, J.—Devereux 
v. Buckley. 

A VERBAL PROMISE, BY A JUDGMENT CREDITOR, 
to indemnify an officer, bolding an execution, against 
loss or damage from the seizure anid sale of property 
claimed by the debtor to be exempt from execution, is 
not void as being against public policy, nor is such 
promise within the statute of frauds. PER CURIAM. 
—Mayes v. Joseph. 


NONCUPATIVE WILL—EVIDENCE.—In a suit to con- 
test the validity of a noncupative will, it is competent 
to prove that the testamentary words reduced to wri- 
ting and probated are not the words spoken by the tes- 
tator, and it is not error for the court to instruct the 


jury thatif the words reduced to writing and probated , 


are not substantially the same as those spoken, the will 
is invalid. Opinion by Wuitk, C. J,—Rolles v. Har- 
ris. 

A JUSTICE OF THE PEACE received money in his 
official capacity in satisfaction of a judgment on his 
docket, and deposited the same in bank to his private 
account. The bank failed before the sum deposited 
was drawn therefrom. Held, that the justice was lia- 
ble to the judgment creditor for the amount so received 
and deposited. Opinion by BOYNTON, J.—Shaw v. 
Bauman. 
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Hon. W. W. JOHNSON, Chief Justice. 
** JOSIAH SCOTT, 


oe 
+ ecmencieen.” | Associate Justices. 


“« TT. Q. ASHBURN, } 


SUBSCRIBERS TO THE CAPITAL STOCK of a corpo- 
ration can not release themselves from payment, when 
such subscriptions are necessary for the payment of 
corporate debts. Ifthe corporation has been regularly 
organized, creditors having dealt with it may enforce 
payment of subscriptions, although the subscribers 


may have notified the company that they would not be 
liable for debts, upon the assumption that the corpor- 
ate existence was without authority of law. Judg- 
ment affirmed. Opinion by WRIGHT, J. ScoTT, J., 
dissenting.—Gaff v. Flesher, 


ASSIGNMENT FOR BENEFIT OF CREDITORS—SALE 
—PAYMENT BY CHECK—DELAY IN PRESENTMENT.— 
1. In case of an assignment by an insolvent debtor for 
the benefit of creditors, the rights of the assignee in 
the property assigned are no greater than those of the 
debtor prior to the assignment. 2. Where goods are 
sold for cash, delivery and payment are concurrent 
conditions of the sale; and a delivery made in expec- 
tation of immediate payment is conditional only; so 
that if payment be refused, the vendor may reclaim 
the goods. 3. Where payment is made by a check, 
drawn by the purchaser on his banker, this is a mere 
mode of making a cash payment, and not the accept- 
ance of asecurity. Such payment is conditional only 
and if the check upon due presentation is dishonored, 
the vendor’s right to retake the goods from the pur- 
chaser remains in full force. 4. Nor will such right be 
affected by a delay in presentment for four days, where 
the drawer has not sufficient funds in the hands of the 
drawee for the payment of the check, and no injury 
arises to the drawer from such delay. 5. Under such 
circumstances, the right of the vendor to rescind the 
contract will not be lost, as between the parties, by a 
delay in its exercise, which is not indicative of an 
election not to rescind, and is not to the injury of the 
other party. Opinion by ScotT, J.—Hodgson v. Bar- 
rett, ass. 


WILL—CONSTRUCTION—“ HErRs.”’.—1. A civil ac- 
tion for partition, where the case depends upon the de- 
termination of questions of an equitabe character, is 
appealable. 2. The controling principle in the con- 
struction of wills is the ascertainment of the intention 
of the testator; but where the intention remains in 
doubt, resort must be had to settled rules of construc- 
tion for aid in the solution of the difficulty. 3. The 
law favors the vesting of estates, and in the construc- 
tion of devises of real estate, the estated will be held to 
be vested in the devisee at the death of the testator, 
unless a condition precedent to such vesting is so 
clearly expressed that the estate can not be regarded_as 
so vested without directly oppusing the terms of the 
will. Tothis end, words of seeming condition will, if 
they can bear that construction, be held to have the ef- 
fect of postponing the right of possession only, and not 
the present right to the estate. 4. A devise to one 
when he arrives at a given age—the intermediate es- 
tate being devised to another—vests on the death of 
the testator, and is not defeated by the death of the de- 
visee before the specified age. The words of futurity 
importing contingency, are not inconsistent with the 
immediate vesting of the estate, but may be regarded 
as merely postponing the possession. 5. A devise, 
though not otherwise expressed, is implied in a direc- 
tion in the will to divide an estate amongst specified 
devises: and the rule vesting legacies—bequeathed 
only by a direction to pay or divide—at the time fixed 
for the payment or division, does not apply to devises 
of real estate. 6. Where a testator devised his whole 
estate to his wife, until his youngest son became of 
age, “‘ when ” it was to be “divided amongst all his 
children then living, or their heirs;”? and he made no 
other disposition of the remainder during the term of 
of years, nor of the estate in case his wife declined to 
to take under the will, or died before the time fixed 
for the division; and it appears that he had no other 
motive in making the will then the creation of the es- 
tate for years ‘for the benefit of his wife and certain 
other beneficiaries: Held, 1. That the disjunctive 





L phrase, ‘‘or their heirs,’”’ does not refer to the children 
living when the youngest arrives at age, but relates to 
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such of them as may then be dead. 2. That the word 
“heirs” is not used as a word of purchase, creating a 
a "new class of beneficiaries, but is used as a 
word of limitation, so that in case of the death 
of a child, his share shall not go to the survivors, but 
pass as if inherited from the deceased. 3. That the 
estate vested in the children at the death of the testa- 
tor, subject to the estate for years. and was not divest- 
ed by the death of a child during the term, but his 
share descended to his heirs, who take the same by in- 
heritance and not as devisees under the will. Judgment 
for defendants. Opinion by Day, J.—Linton v. Lay- 
cock. 


EXECUTIONS— LEVY— SUBSEQUENT LEVY—SHER- 
IFF—ORDER OF SALE.—1. Where an actual and valid 
levy of an execution has been made on personal prop- 
erty, the property so levied upon is, in contemplation 
of law, in the custody of the officer; andif it is re- 
turned to or left with the judgment-debtor, such levy 
is not per se void as against subsequent levies. 2. 
Whether such levy is valid, or becomes fraudulent 
and void as against subsequent levies, is a question of 
fact, depending on the character of the property, and 
all the surrounding circumstances of the case. Goods 
and chattels of the execution-debtor are as against sub- 
sequent levies, bound from the time they are seized in 
execution, but where an officer, under promise of in- 
demnity for his neglect, and to enable the debtor to raise 
money to satisfy the execution, by the prostitution of 
his business, merely indorses a paper-levy on the exe- 
cution in his hands, and allows the debtor to retain ab- 
solute possession and control of the property, with 
power of use and sale in the usual course of business, 
such levy is void, and the goods and chattels are sub- 
ject to seizure in execution in favor of other creditors. 
4. Where a valid levy has been made upon goods and 
chattels in the hands of the officer, a constructive 
levy of subsequent executions coming into his 
hands before sale may be made by indorsement 
merely, but when the original levy is a mere paper- 
levy and therefore void, a constructive levy of other 
executions will not bind the property against subse- 
quent executions actually levied thereon. 5. Where a 
sheriff or other officer has been amerced for failure to 
make the money on an execution, and pays the judg- 
ment, or where he pays off a judgment to avoid 
amercement, he has such an interest in the cellection 
of such judgments as disqualifies him from executing 
process to collect the same. 6. Where a sheriff has 
been amerced, and compelled to pay a judgment 
which he has not collected, he is permitted to sue out 
execution in the name of the original plaintiff for his 
use, under section 457 of the civil code, but the process 
should be directed to the coroner as provided in sec- 
tioh 582 of the code. 7. An order of sale of personal 
property under section 430 of the code presupposes a 
previous valid levy, but where there is but a mere pa- 
per levy which is void, or where there has been a valid 
levy which has become fraudulent and void as against 
subsequent creditors, such an order of sale is 
inoperative as against subsequent executions act- 
ually levied on the property. 8. Where an order 
of sale, founded on such void levy, contains a 
clause for an additional levy, under section 431 of 
the code, it is valid as a fi. fa. execution only, 
which may be levied on the property specified in the 
original void levy, as well as upon other property. 
Judgment reversed and cause remanded. Opinion by 
JOHNSON, C. J.—Murphy v. Swadner. 


TOWNSHIP BONDS — INDEMNIFYING BOND — 
BREACH.—The trustees of Brown Township, in Dela- 
ware County, pursuant to a vote of the electors in Au- 
gust, 1851, subscribed $17,000 to the capital stock of the 
S. Mt. V. & P. R. R. Co., andin April, 1853, issued and 





delivered to the railroad township bonds in payment 
therefor. Prior to the township vote on the question, 
B and other parties, with a view to secure a vote in 
favor of subscription, proposed to the trustees and 
the electors of the township, that they would indem- 
nify the township against all loss arising from such 
subscription by taking the stock to be subscribed for, 
and paying either to the trustees or the holders of their 
bonds, the interest and principal thereof as it should 
become due. Subsequently, but before the subscrip- 
tion was made by the trustees, B, in pursuance of his 
proposition to indemnify, executed and delivered to the 
trustees his bond, referring in its recitals to his agree- 
ment to indemnify the township and binding himself to 
pay tothe trustees, or the holders of their bonds, the 
interest and principal to become due on $500 of the 
township bonds, providing that a corresponding 
amount of the stock subscription should be transferred 
to him by the trustees; and to secure his compliance 
with the terms of the bond, he executed and delivered 
to the trustees a mortgage upon certain real estate, 
which he afterward sold and conveyed toH H. A por- 
tion of the township bonds was negotiated and trans- 
ferred to R H before maturity by the R. R. Co., with 
its guaranty of payment. Interest being in arrears on 
the bonds, R H, by a proceeding in mandamus, sought 
to compel the trustees of the township to levy a tax for 
the payment thereof. In that proceeding the supreme 
court of the state held that the subscription and bonds 
of the township were wholly unauthorized by law, and 
were utterly vuid, and created no obligation in the 
hands of the R. R. Co., or of the holder. Upon the ma- 
turity of the township bonds, H H, to whom the mort- 
gaged premises had been conveyed by B, filed a peti- 
tion seeking to remove the cloud upon his title arising 
from B’s mortgage. The holders of the township 
bonds were made defendants, and R H., by answer 
and cross-petition, sought to subject the mortgaged 
premises to the sstisfaction of the township bonds. 
Upon demurrer to this cross-petition—Held, 1. That 
the contract of B was made only with Brown Town- 
ship, and had for its sole object the indemnity of the 
township against such liabilities as might arise from its 
subscription to the stock of the R. R. Co. 2. That the 
R. R. Co. having accepted the subscription and bonds 
of the township, with knowledge of its contract with 
B, the mortgagor, it can not be allowed to claim that it 
dealt with the township as the agent of B. 3. That as 
no liability arose against the township by reason of its 
unauthorized subscription, or from its bonds which 
were issued without authority, there has been no breach 
of the condition of the bond and morigage given for 
its indemnity. 4. In the absence of any privity of con- 
tract between the mortgagor and the holders of the 
township bonds, the mortgagor is not estopped to deny 
the validity of the bonds. Judgment affirmed. Opin- 
ion by Scott, J. JOHNSON, C. J., dissenting.—Hop- 
ple v. Hipple. 


_ 
——_— 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF KANSAS. 





January Term, 1878. 


Hon. ALBERT H. HORTON, Chief Justice. 


“ > ” — | Associate Justices. 


REPLEVIN — PROPER PARTIES.— Where a sheriff 
seizes the personal property of A on an attachment 
against the property of B, and upon a valid order of 
sale issued after judgment sells the same at public 
sale, and then delivers the actual possession of the 
property to the purchaser, and thereafter has no act- 
ual nor constructive xossession of the property, nor 
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any interest therein, contingent or conjoint, and no 
part or connection with the detention of tiie property 
from A: Held, such sheriff is not a proper party de- 
fendant in an action of replevin brought after such 
sale to recover the property and damages for its de- 
tention. Opinion by Horron,C. J. Reversed. All 
the justices concurring.— Moses v. Morris. 


IMPLIED WARRANTY— RESCINDING CONTRACT.—A 
vendor impliedly warrants goods sold by him, without 
any opportunity of inspection on the part of the buyer, 
to be of a merchantable quality and reasonably fit for the 
purpose intended, and if when the goods are delivered 
to the buyer they are unmerchantable and unfit for 
use, the buyer may return them without unnecessary 
delay and rescind the contract; and if the goods on be- 
ing returned to the vendor are injured or damaged 
without any fault or negligence on the part of the 
buyer, such injury does not prevent a rescission of the 
contract. Opinion by Horton, C.J. Affirmed. All 
the justices concurring,— Bigger v. Bovard. 


INJUNCTION — UNDERTAKING — PRINCIPAL AND 
SURETY.—1. Aninjunction undertaking is given to se- 
cure to the party injured the damages he may sustain, 
if it be finally decided that the injunction ought not to 
have been granted. A judgment on the merits of the 
action against the party obtaining a preliminary in- 
junction is a final decision that the injunction 
ought not to have been granted, and in such 
a case a liability arises on the undertaking, whether 
such injunction was or was not granted in the first in- 
stance upon notice and proof, and whether a formal 
order dissolving the injunction be entered of record or 
not. 2. Where a judgment is rendered against prin- 
cipal and surety, in which the relations of principal 
and surety are properly certified, the surety can not 
thereafter obtain an injunction to stay the levy of an 
execution upon his property, on the ground that prior 
to the judgment the creditor agreed with the principal, 
in consideration of the latter withdrawing his answer, 
that he would not attempt to collect the judgment off 
from the principal until he had exhausted the surety’s 
property, nor on the ground that the creditor had de- 
layed issuing execution on the judgment until the 
principal, who had personal property sufticient to sat- 
isfy the judgment, had become insolvent. Opinion by 
BREWER, J. Affirmed. All the justices concurring. 
—Fox v. Hudson. 

GENERAL INCORPORATION ACT OF 1835 — LimiTa- 
TION OF EXISTENCE—REPEAL—ACCOUNTING AMONG 
MEMBERS.—1. The general incorporation law, passed 
August 24, 1855, ‘limited the existence of every corpo- 
ration to the period expressed in its charter, or, if no 
period of limitation was expressed in its charter, then 
said general incorporation law limited its existence to 
ten years. Laws of 1855, p. 186. On August 30, 1855, 
an act was passed to incorporate the Paola town com- 
pany. Laws of 1855, p. 829. This act did not limit the 
existence of said town company as a corporation to any 
particular period of time. Under it the Paola town 
company organized October 13, 1855. Held, that said 
town company was created to exist as a corporation 
for the period of ten years and no longer. 2. Said 
general incorporation law also provided for the altera- 
tion, suspension or repeal by any subsequent legisla- 
tion, of any charter granted to any corporation after 
said general law was passed, and also provided for 
closing up the affairs of any corporation upon its dis- 
solution. In 1859, the act incorporating the Paola 
town company, and also the general incorporation law 
were repealed. Laws of 1859; p. 317, section 37; p. 326, of 
1855, sec. 67; p. 544, sec 1. Held, that if said repeal 


did not have the effect to abolish said Paola town com- 
pany asa corporation in 1859, neither did it have the 
effect to extend its corporate existence indefinitely or 





beyond the year 1865. 3. From the year 1855 up to the 
commencement of this action, the Paola town com- 
pany owned various town lots in the town or city of 
Paola. The different members of the town company 
received lots from the company, and received the pro- 
ceeds of lots sold by them but belonging to the com- 
pany: Held, that after the year 1865, when the com- 
pany ceased to exist as a corporation, an action could 
not be maintained in the name of the Paola town 
company as a eorporation against one of its own mem- 
bers who had received property from the company, or 
had received more than his share of the property of 
the company, or owed the company; but the only 
proper remedy in such a case would be an action by 
one or more of the members against the others for an 
accounting and to settle and close up the affairs of the 
company. 4. And, although a member of the com- 
pany after the year 1865 might have sold the lots be- 
longing to the company, and might have received the 
pro: eeds thereof, and in doing so might have dealt 
with the company as a corporation, and recognized 
its existence as such, still in an action brought against 
him for such proceeds and brought in the name 
of the company as a corporation, he would not be 
estopped from setting up the defense that the company 
had, prior to that time, ceased to exist as a corpora- 
tion, and that therefore it no longer had any capacity 
to sue its members as such; for there is no rule of 
equity or public policy authorizing an estoppel to be 
interposed in such a case, but, on the contrary, it 
would be against equity and would also be against 
public policy as indicated by the statutes. Opinion 
by VALENTINE, J. Reversed. All the justices con- 
curring.--Krutz v. Paola Town Company. 


_ 
——_— 


ABSTRACT OF DECISIONS OF THE 
PREME COURT OF IOWA. 


June Term (Des Moines), 1878, 


Hon. JAMES H. ROTHROCK, Chief Justice. 
‘* ‘Wo. H. SEEVERS, 
“ JAMES G. Day, 
§ JOSEPH M. BECK, 
** AUSTIN ADAMS, 





SU- 


Associate Justices. 


VENUE, CHANGE OF.—A motion supported by afli- 
davits, stating in substance that because of comments 
made and reflections cast upon defendant’s character 
in the public papers, causing undue excitement and 
prejudice against defendant by the inhabitants of the 
community, is good, and should be sustained. Opinion 
by Day, J.—State v. Canada. 


FEES OF OFFICERS—LIABILITY OF ATTORNEY FOR. 
—Where services were made by plaintiff, a county 
sheriff, for persons for whom defendant was attorney, 
and petition in substance states that they were charged 
to defendant; that he consented thereto, and prom- 
ised to pay the same; that it was customary to charge 
such fees to the attorneys, of which custom the de- 
fendant was informed, the attorney is not liable for the 
payment of the fees. Opinion by ADAMs, J.—Doughty 
v. Paige. 


CONCEALING MORTGAGED CHATTELS—CONSTRUC- 
TION OF STATUTE.—An indictment found under sec. 
3895 of code which makes it an indictable offence for 
disposing of or concealing mortgaged chattels is not 
good where there is no stipulation in the mortgage 
prohibitory of the removalor sale in another county, 
and an open and unconcealed removal and sale, made 
in the usual course of business, is not larceny by the 
statute. State v. Julian. 


SEDUCTION — RAPE. — Complainant testitied that 
prisoner had sexual intercourse with her on two occa- 
sions, and on both occasions she resisted him. De- 
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fendant asked court to instruct the jury as follows: 
If you find that the intercourse was against the will of 
the complainant and accomplished by force, then the 
offense charged is not established, and you must ac- 
quit. Held error to refuse the instruction. If the 
intercourse was accomplished by force and against the 
will of the prosecutrix, the crime was rape and not 
seduction. State v. Lewis. 


“CrviL DAMAGE” LAW—EVIDENCE—EXEMPLARY 
DAMAGES. 1. Where a married woman brings an 
action for damages because of the sale to her husband 
of intoxicating liquors, it is competent for her to show 
the number and ages of her children if she also shows 
that the defendant knows that she has such children 
and that they are in danger of being injured or com- 
pelled to leave home, and the defendant after such 
knowledge wantonly continues to sell the plaintiff’s 
husband liquor, by reason of which she acquires a 
right of action; the evidence is pertinent to the ques- 
tion of exemplary damages. 2. Plaintiff is not entitled 
to recover for money paid by her husband for whiskey. 
The amount paid is immaterial, except as a fact tend- 
ing to show the injury plaintiff had received in her 
means of support. For such purpose the statement of 
the husband as to about how much he paid is admis- 
sible. 3. It is competent for the defendant to show 
that the plaintiff had commenced an action against an- 
other person, covering the same grounds as in this 
action; and the ruling of the court excluding such 
evidence is error. 4. Evidence tending to show that 
plaintiff purchased liquor for her husband, to avail 
to the defense, must show, first, that she wrong- 
fully procured liquor for her busband, and thereby 
contributed to her own damage, and of the suvvort 
of which she complains. Therefore, testimony 
showing that the plaintifi’s husband compelled 
her to got liquor, and at three other times she pro- 
cured it to keep him out of saloons would not defeat 
her right of recovery. 5. The mental suffering and 
anguish occasioned by physical injuries inflicted on 
plaintiff’s person by the husband when intoxicated is 
a ground for damages, this case not being governed 
by that of Kearney v. Fitzgerald, 43 Ia. 68. 6. It is 
not necessary for plaintiff, though having the burden 
of proof, to prove her case beyond a reasonable doubt, 
as in criminal cases; a preponderance of evidence is 
all that is required. 7. Actual and exemplary damages 
should be included in the general verdict, but a verdict 
will not be disturbed because of an alleged misappre- 
hension on the part of the jurors when such misappre- 
tion could not reasonably be inferred from the in- 
structions of thecourt. Opinion by ADAMS J.— Ward v. 
Thompson. 

CL ca ae 


ABSTRACT OF DECISIONS OF 
COURT OF MISSOURI. 


SUPREME 


April Term, 1878. 


Hon. T. A. SHERWOOD, Chief Justice. 
“ Wo. B. NaAPTON, | 
“ WARWICK HOUGH, 
“* E. H. NORTON, 
“ JOHN W. HENRY, 


- Associate Justices. 


PERSONAL ACTIONS—LIMITATION—PART PAYMENT 
AFTER’ LAPSE OF STATUTORY PERIOD REVIVES 
DEBT.—Defendant Austin made a promissory note to 
Shannon in 1860. More than ten years thereafter (no 
other payments in the meantime having been made), 
in 1871 and 1872, defendant performed labor for Shan- 
non under agreement that value of same was to be 
credited on note as part payment of interest due 
thereon, which was accordingly done. In an action by 





administrator of Shannon v. Austin, on the note, to 
which a plea of the statute of limitations was inter- 
posed: Held, that the action was not barred by the 
lapse of ten years between the making of note and the 
payment thereon, the suit having been brought within 
ten years after such partial payment was made. Our 
statute (2 Wag. Stst., sec. 30, p. 921), providing that 
“nothing contained in the two preceding sections 
shall alter, take away, or lessen the effect of a payment 
of any principle or interest made by any person what- 
soever,” is an exact copy of the act of 9 Geo. IV., ch. 
14, commonly eslled Lord Tenterden’s act, and the de- 
cisions in Englaud on that act will govern the con- 
struction here. The English cases seem to concede, or 
rather assume, that part payment, within the statutory 
period (here ten yeurs), before suit brought, will take 
the case out of the operation of the statute, whether 
before or after the lapse of ten years since the cause of 
action accrued. Burry. Boulton, 2 C. B. 476; 15 Law 
J.C.P. 47; Miller vy. Fowkes,7 8. C. 444; 5 Bingh. 
N. C. 455; Borden v. Peay, 20 Ark. 203; Inhab. of 
Bridgton vy. Jones, 34 Mo. 471; 18 B. Monroe, 643; 15 
Barb. (N. Y.) 565. Affirmed. Opinion by Napron, 
J.—Branscomb v. Austin. 


CONTRACT—ACTION ON SPECIAL, CAN NOT RE- 
COVER ON QUANTUM MERUIT—WAIVER OF ERROR. 
—In an action on special contract, containing stipula- 
tion that plaintiff would “dig an additional pond or 
throw up dam over creek which ran through pasture 
of plaintiff so as to furnish sufficient water for defend- 
ants cattle during grazing season,” an instruction 
was given by court on trial that, “if jury believe from 
the evidence, that there was water sufficient in the old 
pond for defendants cattle as long as said cattle re- 
mained in said pasture, although the new pond was 
not built, then they must find for plaintiff for the time 
said cattle were allowed to remain in said pasture by 
defendants.” Instruction'seems to alow plaintiff to 
recover on a quantum meruit, although action was on 
special contract which was alleged to have been faith- 
fully kept by plaintiff. Held, the instruction was er- 
roneous. Where a party fails to conform to the obli- 
gation imposed on him in an agreement, he can not re- 
cover, on the special contract; but if his services or 
materials are of value to the other party, and accepted 
by such party, he is entitled in a suiton a quantum 
meruit, to recover the actual value of the work or 
materials, not exceeding the contract price, deducting 
such damages as have resulted from a breach of the 
contract. Yeates v. Ballentine, 56 Mo. 530; Eyerman 
y. Mt. Sinai Cemetery Association, 61 Mo. 490. But 
where defendants ask a series of instructions based on 
the same theory as instructions complained of, which 
are given by the court and « verdict rendered for 
plaintiff, defendants can not, after judgment thereon, 
be beard Lo object to a technical blunder growing out 
of the form of the action, which they waived on the 
trial by adopting the error. Affirmed. Opinion by 
NaPTon, J.—Davis v. Brown. 


GUARANTOR CAN NOT BE JOINED IN SUIT WITH 
PRINCIPAL—J UDGMENT BY DEFAULT AGAINST BOTH 
ERRONEOUS. — Plaintiff, Graham, instituted suit in 
Cape Girardeau Common Pleas agsinst defendant, 
Ringo, as maker, and defendant Hector as guarantor 
of a certain promissory note. Hector resided in Cape 
Girardeau County, but Ringo resided and was served 
with process in Scott County. Both made default, and 
final judgment was rendcred against both. After- 
ward, at same term, defendant Ringo appeared speci- 
ally and moved to set aside judgment, for reasons that 
he could not be joined in same action with defendant 
Hector, anc being a resident of Scott County the court 
acquired no jurisdiction of his person by service of pro- 
cess on him in Scott County. Motion sustained and 
judgment set aside. Plaintiff thereupon took non- 
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suit with leave to set the same aside, ete. Held, 
A guarantor is neither an indorser nor a surety. 2 
Pars, Notes and Bills, 117. His undertaking is his own 
separate and independent contract; it is not a joint 
agreement with his principal, and he can not be sued 
with him. Central Savings Bk. v. Shine, 48 Mo. 4638: 
MeMillan v. Bulls Head Bk., 32 Ind. 11; Allen v. For- 
syth,11 How. Pr. Rep. N. Y. 218. It was improper, 
therefore, to render a judgment against both defend- 
ants. Nor could any judgment have been renderedin 
this action against Ringo alone. As he was not jointly 
liable with defendant, Hector, and did not reside in 
the county where action was brought, and was not 
served with process in said county, the court acquired 
no jurisdiction over his person. It was not necessary, 
therefore, for defendant, Ringo, to appear and plead to 
the jurisdiction of the court, as was done in Capital 
City Bk. v. Knox, 47 Mo. 333. Judgment was properly 
set aside. Affirmed. Opinion by HouGu, J.—Gra- 
ham v. Ringo. 


SEPARATE EsTaTE OF WIFE—WHAT WORDS NEC- 
ESSARY TO CREATE—POWER TO CHARGE BY EXECU- 
TION OF NOTE BY WIFE TO HUSRAND.—T., a feme 
covert, held real estate by deed, in which in the prem- 
ises only were the words “to her sole and separate 
use.” Granting clause of deed, as well as habendum, 
was merely “‘ to the said party of the second part, her 
heirs and assigns forever.”” She executed in blank to 
order of her husband, in ordinary form, a promissory 
note, which was delivered to him in that condition, 
Dlanks filled by him for amount and date, and then 
discounted at plaintiff’s bank. In an action to subject 
her said separate estate to payment of note: Held, 1. 
‘That technical words, or a particular form of phrase- 
ology, are not necessary to create a separate estate of a 
married woman; that it is sufficient if, from the words 
employed, the intention to create such an estate be un- 


-questionably evident, and it is immaterial that the 


words “to hersole and separate use ” occur neither in 
the granting nor habendum clauses of the deed. Equity 
looks to the intention, and will glean it, if possible, 
from the four corners of the instrument, and will not 
allow such intention to fail by reason of a mislocation 


-of the words designed to impress the estate conveyed 


with a particular character, and thus effectuate a spe- 
cific purpose. 2. A feme covert, in regard to her 
separate estate, is treated in equity as a feme sole, 
and can execute a note in blank, and be as much bound 
thereby as if she were discovert. 3. While, at law, 
husband and wife can not contract with each other, and 
a note made by wife to husband would be a nullity, yet 
in equity, they can so contract, and become debtor and 
ereditor with each other with like effect and responsi- 
bility, as regards equitable contemplation and rights, 
as if they twain had never become one flesh. Affirmed. 
Opinion by SHERWOOD, C. J.—Morrison v. Thistle. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF MICHIGAN. 


April Term, 1878. 





Hon. J. V. CAMPBELL, Chief Justice. 
7 T. M. COOLEY, 
© Isaac MARSTON, } Associate Justices. 
“ B.F. GRAVES, 


FORECLOSURE — RULE OF PRIOR RECOURSE TO 
PARCEL SINGLY ENCUMBERED.— The rule that a 
mortgagee of distinct parcels of land must first seek 


satisfaction from that parcel whereon there is no sub- 


sequent incumbrance, is not enforced unless it is first 
made to appear that the prior mortgagee’s rights will 
not thereby be impaired. He is entitled to look to all 





the mortgaged property, and need not, in the first in- 
stance, make proof that he will be injured unless he 
resort to the land whereon there isa double incum- 
brance; but it is for the junior incumbrancer to set up 
in his answer and establish facts showing that the rule 


, should be applied. Cooper v. Bigley, 13 Mich. 463; 


Sibley v. Baker, 23 Mich. 512; Brinkerhoff v. Martin, 5 
Johns. Ch. 320; Post v. MacKall,3 Bland. 484; Al- 
diich vy. Cooper, White & Tudor’s Eq. Cases, p. 232, 
et seq. Opinion by Marston, J.—Detroit Savings 
Bank v. Truesduil. 


PERPETUAL USE OF WATER—NO PARTICULAR Es- 
TATE NECESSARY.—Water has value as a distinct in- 
heritance, and a right to the perpetua! use thereof 
need not be dependent on lands to which it is appur- 
tenant. Cases seemingly to the contrary are generally 
where the facts confine the use not only to special 
places, but also to specified purposes. In many in- 
stances the right to use and dispose of water may not 
only be more valuable than any lund which is occupied 
for its gathering and disposal, but it is also of special 
value to be taken to a distance and parcelled out 
among several users or occupants. Its ownership can 
not be confined to a right in the nature of a license, 
and is as much a title or interest of a real nature as 
land itself. Hathaway v. Mitchell, 34 Mich. 164; 
Hurd v. Curtis, 7 Metc. 94; Pettee v. Hawes, 13 Pick 
823; Cary v. Daniels, 5 Metc. 286; Goodrich v. Bur- 
bank, 12 Allen, 459; Owen v. Field, 102 Mass. 90; Em- 
erson v. Mooney, 50 N. H. 315. Opinion by Camp- 
BELL, C. J.—Hall v. City of Ionia. 


SUBSCRIPTION IN AID OF RAILROAD—EVIDENCE— 
ORIGINAL PROPOSAL TO BUILD — NATURAL OBSTA- 
CLES AS SHOWING ROUTE INTENDED—USE OF OTHER 
COMPANY’s TRACK. — Held, 1. In an action upon 
an instrument referring to a proposal to build a rail- 
road between two specified points, and binding the 
signers to give their notes in aid thereof, evidence of 
what the proposal] was is admissible, since the instru- 
ment must have been signed in view of it, in the ab- 
sence of the articles of incorporation (for no company 
had been organized at the time of the subscription), 
which might have definitely fixed the line of the road 
and concluded the parties. 2. Since an agreement 
to build a road between two points ordinarily leaves a 
choice of routes open, and since parties may subscribe 
solely in view of the adoption of some particular route 
the location of a large body of water, or other practic- 
ally insurmountable obstacle, may be shown as a rea- 
son why the contemplated road was not intended to 
start at a particular point and runina particular di- 
rection, but was designed to use for some distance the 
track of another company; and to such use there is no 
legal objection, provided the material points aimed at 
can thereby be more easily reached. Opinion by 


’ MARSTON, J.—Detroit L. & L. M. R. R. Uo. v. 


Starnes. 
Sanne ce 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF INDIANA. 


May Term, 1878. 


Hon. WILLIAM E. NIBLACK, Chief Justice. 
** HORACE P. BIDDLE, 
‘¢ JAMES L. WORDEN, 
“ GEORGE V. Howk, 

‘* SAMUEL E. PERKINS, 


Associate Justices. 


GRANTOR AND GRANTEE — EFFECT OF ADVERSE 
POSSESSION.—A conveyance of land, though by the 
rightful owner, while it is in the adverse possession of 
another claiming the ownership thereof, is absolately 
| void asto the party in possession and his privies. 
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Such deed does not vest the right to entry upon 
the land as against the party in possession, nor can the 
grantee maintain an action in his own name to recover 
the land from the party thus in possession. But such 
deed is good as between the parties thereto and author- 
izes the grantee to bring an action in the name of the 
grantor, against the party in possession, to recover the 
land, and the recovery will inure to the benefit of the 
grantee. 2 Hill, 526; 37 N. Y. 502. The code, by pro- 
viding that every action must be prosecuted in the 
name of the real party in interest, does not preclude 
the bringing of such an action in the name of the 
grantor, for the grantor is the real party in interest, as 
against the party in possession of the land. Opinion 
by WORDEN, J.—Stuple v. Downing. 


DEED— REFORMATION OF, AS TO MARRIED WO- 
MEN.—When a married woman has attempted to con- 
vey her real estate, but the conveyance is defective for 
want of compliance with the requisites of the statute, 
a court of equity will notlend its aid. In such a case, 
the court will not require her to make a conveyance in 
accordance with the requirements of the statute; this 
would not only contravene the policy of the law, but 
would require her to make such a contract as she her- 
self has not made. Nor is there in such a case any 
contract that can be enforced by way of specific per- 
formance, because the feme covert is incapable of 
making such a contract except in the manner prescribed 
by statute. 27 Conn. 104. But where a married wo- 
man has sold land and received the purchase-money, 
and has executed a deed with her husband, intended 
to convey such land, in all respects in accordance with 
the statute, and perfect, except in the description of 
the land sold, the mistake in the description may be 
corrected as against her and her heirs. It would be 
grossly unjust for her to retain the purchase-money 
and also the land. Opinion by WORDEN, J.—Hamer v. 
Medsker. 








BOOK NOTICES. 





REPORT OF THE EXAMINATION of Law Students for 
admission to the Illinois Bar, in the Appellate Court 
of Illinois, First District, at the April term, 1878. 
Containing all the questions propounded by the ex- 
aminers; the answers of the students; the remarks 
of the presiding judge; the final determination of 
the court; together with the rules of court regu- 
lating the admission of attorneys. Vol. IV. By 
Myra BRADWELL. Chicago: The Chicago Legal 
News Co., 1878. 

We fear that this book will do much mischief. Had 
150 of its 159 pages been omitted, it would, then, we 
think, have been of some benefit to students preparing 
for admission to the bar of Illinois. It contains the 
questions asked by the examiners at the examina- 
tion held in April last, and the rules of court regu- 
lating the admission of attorneys in that state. This 
information the intending applicant for admission to 
the Illinois bar will be pleased to find. But the re- 
mainder of the contents of the pook—and the greater 
part of it—can serve no good purpose whatever. The 
remarks of the presiding judge, that ‘‘the audience 
here is an intelligent one,” but “all this whispering 
and conversation in low tones mut cease,” and so on, 
can hurt nobody; but the evil which will follow the 
publication of the answers of the siudents, and the 
final determination of the court, must be obvious to 
all. The preface states that one of the objects of the 
publication of the book is “‘ to give some idea of the 
amount of legal knowledge the student must possess, 
in order to pass safely through the ordeal” of the exam- 
ination. This states it exactly. The student can not 
read the hundred pages of answers it contains, without 





being impressed with the fact thata very small amount 
of legal knowledge is required in order to pass the 
“ ordeal ” of this examination. If he has been stimula- 
ted to active work and hard study by the idea that any- 
thing else will not do for the Illinois examiners, a peru- 
sal of this work will quickly dispel this delusion. It 
will be strange if, after reading it, he does not make 
up his mind to “take the chances,’ and let his studies 
go by the board. : 

We have neither the space nor the inclination to 
present any number of the answers of the stu- 
dents printed in this book. But, in order to 
show the kind of dish the publishers have placed 
before the Illinois law student, we select the an- 
swersofaMr. Altgeld. Now we would premise that this 
student heads the list in alphabetical order; that his 
answers surpass all understanding; that he came with- 
in seven marks of passing the examination, although 
the other questions given he did not answer at all, and 
that there are other names on the list who did much 
worse than he and whose answers are, consequently, 
more misleading to the student than even his. “ Define 
law in general” is the first question, to which Mr. Alt- 
geld returns the answer (p. 24), ‘* Law is a rule of 
action, applied indiscriminately to all kinds of action, 
Person and Real.” “ Define municipal or civil law” is 
the next question, to which the same candidate makes 
response, *‘ Municipal law is a law of a state or city; 
civil law is the Roman law.” Asked next how Black- 
stone defines the rights of natural persons, the reply is, 
“Personal rongs and private rongs,’”’ and to the 
further question, as to how he divides the relations of 
persons, we are treated to the following: ‘* Public 
rongs are where the public is injured, are suffers; 
private rongs are such as are injuries to the person, 
are where the individual is the sufferer, the injured 
party.” The other questions on the common law, the 
candidate, this report informs us, failed to answer, so 
we must pass to the law of real property. ‘* What is 
the difference,” asks Professor Hurd, “ between an 
estate in lands and a title to lands?” The reply to this 
must remind the reader of the speeches which Mr. F’s 
aunt was in the habit of making, to the consternation of 
the company and the terror of Little Dorrit. ‘* And 
estate may be a life estate. Are an estate for years. An 
estate is the interest. A person may have lands and 
tenements. The title gives the person the right to 
possession.”” After this, we are content to pass by, 
without further comment, Mr. Altgeld’s struggles with 
‘“‘ corporial and incomporial hereditiments ;” his defini- 
tion of equity jurisprudence as “justice and equity to 
a ronged and injured person;’”’ his reply as to the 
origin and history of the court of chancery, that ‘it had 
its origin in England, has existed for many years.” 
For it is the maxims of equity which completely floor 
him. “ They are derived,” he states, “from England,” 
and are as follows: ‘There must be a bill filed first, 
setting up all the facts and the parties to the action, 
and all the defendants, where they live, rzid, andete.” 
To several more questions this candidate returned no 
answer. Such is the “ ordeal’? which can place one 
within seven marks of the goal. 

Again, what benefit can a student derive from read- 
ing over twenty or thirty answers to each question, 
many of them incorrect, and nearly all inaccurate? 
Will it not serve to confuse him? And is there any 
possible good to be got from such a method of teaching 
the principles of the law—giving the novice a score of 
wrong answers to one right one, and leaving him to 
extricate himself as best he can. The fewer copies of 
this book that are sold, the better for the standard of 
legal education in Illinois. The law student has our 
largest sympathy. Our warning may not have reached 
him in time. The evil may be already done. On the 
other hand, if our remarks shall prevent the book from 
reaching the hands of a single student in the state, we 
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shall not have written in vain. But,in any event, in the 
language of Mr. Altgeld, whose orthography he is 
asked to study, we can but consider the student to 
whom this book is offered as a very “‘ronged and in- 
jured person.” 








QUERIES AND ANSWERS. 





QUERIES. 
45. WILL—POWER OF SALE—PURCHASE BY Ex- 
ECUTOR.—S died testate, leaving his widow, M, ex- 
ecutrix, and his brother, G, executor. Among other 
provisions the will contained the following: ‘‘ My ex- 
ecutor and executrix are now empowered by me to 
sell and legally convey as much of my landed estate as 
may be necessary to pay all of my just debts.” After 
giving to the widow one-third of the entire estate ab- 
solutely, the will further provides: ‘‘ The balance of 
my estate I leave to my brother, G, and his daughter, 
L, to be divided equally between them.” The widow 
renounced the provisions of the will, and dower was 
assigned her. G qualified as the sole representative of 
the decedent, and shortly thereafter sold the entire 
estate, except the dower, as necessary for the payment 
of testator’s debts, and became the purchaser of the 
land himself. He then brought a suit in equity for the 
settlement of the estate, reporting as part of the assets 
the purchase-money of said land. He, of course, ex- 
ecuted no bonds for the payment of the money, being 
himself both vendor and vendee. Eighteen months 
after the institution of this suit, and when a part of the 
purchase-money had become due, G moved the court 
to set aside his (G’s) own sale and release kim from the 
purchase, which motion testator’s creditors resisted, the 
land having diminished in value, and the assets being 
barely sufficient to pay the debts. What power, if any, 
has a court of equity to set aside this sale and purchase, 
by the executor, upon his own motion? K. 
Bardstown, Ky. 








NOTES. 





Judge George F. Shepley, of the United States Cir- 
cuit Court for the First Circuit, died on the night of 
the 21st inst. Judge Shepley was the son of Judge Ether 
Shepley, who died last year, and was born at Saco, Me., 
January 1,1819. He was graduated at Dartmouth in 
1887, and at the Dana Law School (Cambridge) in 1839. 
He was admitted to the bar in 1840, at Bangor. In 1844 
he removed to Portland, and in 1848 he was appointed 
as United States District-Attorney for the state, a posi- 
tion to which he was re-appointed in 1853 and in 1857. 
Subsequently he devoted himself until 1861 to a very 
large general practice. In the latter year he became 
colonel of the 12th Maine Regiment, and during Gen- 
eral Butler’s expedition against New Orleans he was in 
command of a brigade. On the occupation of that city 
he was appointed military commandant and acting- 
mayor. Shortly after he was commissioned as a brig- 
adier-general of volunteers, and made military gov- 
ernor of Louisiana. In 1864 he commanded the mili- 
tary district of Virginia and North Carolina. He 
served with the Army of the James in the campaign of 
1864-'65, and was appointed military governor of Rich- 
mond in April of the latter year. After the war he de- 
clined the appointment of Judge of the Supreme Court 
of Maine and continued his law practice. In 1869, how- 
ever, he accepted the position which he held at the 
time of his death. 





A correspondent in Lexington, Ky., in a paper crit- 
icising the decision of the Supreme Court of Indiana 





in Helphenstine v. Vincennes Nat. Bank, 7 Cent. L. J. 
27, as to the legal status of the 29th of February, says: 
‘* What, then, are the reasons for the requirement of 
due service of a summons upon the defendant, in an 
action at law or suit in equity before a court can en- 
tertain or act upon the matters involved in such litiga- 
tion? Leaving out ef view for the purposes of this ar- 
ticle, the distinction between personal or actual and 
constructive service, it may be said that these reasons 
are two in number, though of very different degrees of 
necessity. It is not only expedient but necessary that 
the proceedings of a court should be regular, sys- 
tematic and business-like, and that the records thereof 
should always be kept up to date, in a complete and 
intelligible form; so it is required that the officers of 
the court, more especially the clerk, should know what 
cases will come on for trial at any term, in order that 
he may have time to prepare, in a proper manner, the 
various dockets which the law requires him to keep. 
But by far the more important office performed by the 
service of summons a number of days before a court 
meets, is the primary one of giving the defendant due 
notice of the proceeding that has been begun against 
him, in order that he may have sufficient time to em- 
ploy counsel, prepare his pleadings, marshal his evi- 
dence, and otherwise arrange his case for trial; for, 
the universal reason of man and all law, human and 
divine, have always held and taught that to take any 
judicial action affecting the life, liberty or property of 
any individual or corporation, without giving such 
person due notice of the proceeding likely to result in 
such action is the grossest injustice. For these reasons 
the law has always required a summons to appear and 
defend a suit to be issued from the proper office of the 
court and duly brought to the attention of the defend- 
ant therein, in a prescribed manner and a certain time, 
usually computed in days, before the court is to meet 
and act upon the case. These things being so, let us 
see why, upon any reasonable principle of law or logic, 
a summons served the prescribed length of time before 
a term should be held to have been insufficiently served 
merely because the 29th day of February is included in 
the said time. That day is not usually regarded or ob- 
served as a holiday; and, if it were, that would not 
seem, upon analogy, to make any difference; for, 
though service of process upon Sundays and certain 
other holidays would be irregular, one or two Sundays 
are certain to be included in every ten days’ service, 
and yet are computed as part of that time; for instance 
a term of court very frequently begins on Monday, and 
service of initial process upon the second Friday pre- 
ceeding is uniformly held sufficient, though two legal 
holidays, and perhaps more, are included in the ten 
days. If such service as that—where the Sunday laws 
moral principle, and need for rest prevent a man’s 
using more than eight of the days for the preparation 
of his case—be sufficient, why is not a service so that 
merely includes the 29th of February, which is not a 
holiday, which is as long as any other day at that time 
of the year,and on which an ordinary days work can 
be done by the officers of the court, the defendant, his 
counsel, and all parties concerned? It can not be said 
that any party’s rights are prejudiced by counting the 
29th day of February, in the years in which it occurs, 
as a full day forall legal purposes. All people may be 
supposed to know when this extra day is to come in; 
and, as before said, as much work can be done by all 
engaged in litigation upon that day as upon any other 
of the month. Finally, it would seem from the fore- 
going reflections, that the rule cutting out the 29th 
day of February is merely technical, not founded in 
principle, and likely to cause injury to innocent people. 
Ought it not to be overruled by the courts, or if the 
doctrine of stare decisis be too strict to permit that, 
ought it not to be rectified by appropriate action of the 
legislative power? 





ae a a a a a aes 





